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TO THE 


READER 


Courteots Reader, 


His Caſe, in all zts parts, bath been C olleed 


4: 
bo 


with all the Care imaginable, by ſeveral good 
Hands ; and what grand agitation it recerved, 
3 not unknown to any that know Weſtminſter-Hall : 
It may be recommended tothe World for Publick uſe, 
upon that ſcore alone: For what canbe more reaſona- 
bly thought to pleaſe, and take with Men of Fudgment 
inany Profeſſion, than to peruſe the Skill and Arts, that 
hve been curiouſly, and with as great integrity, made 
#ſe of by men of the moſt Famous Reputation inwhat 


they profeſs ? Beſ#des too, if thou doſt but conſeder the 


great Deliberations, and the mighty Cautions that have 


been always uſed by all Perſons concernd in the Con- 
duct, Debate, and Judgment of this Cauſe, till aftef 
many Debates and Hearings at the Bar, it came to re- 
ceive its final Fudgment in the higheſt Court of the 
Kingdom, before the Lords in Parliamert, aſſiſted by 
all the Fudges of England, T hou wilt certainly con- 
clude, T hat no unkind acceptance onght to demur upon 
this Caſe. Here is variety of Learning manifeſt in 
the ſundry Conceptions of Great and Learned Men ; 
but the Nicety lies chiefly upon the DoFrine and Ex- 
plication of that abſtruſe Notion in Law, talled Per- 
petuitles, concerning which, the Sage Opinions (intro- 
duftive tothis Caſe) of the great Council will better in- 


ſtruf thee (that were prudently taken by both Parties, 


before the Cauſe commenc'd) and undoutsedly ſerve and 
anſwer the Trus Ends of a Preface infinitely beyond 


what thou canſt expe from me. T heir Opinions in 


Pri- 


Private. are. always delivered with-as-much Candour 


and Caution as their Arguments at the Bar. And 


the one may be truly ;{aid to be of as great uſe to the 
Publick (ben their Opinions can be had), if the Cauſe 


be Meritorious, and willibear it, as the other. Rea- - 


der, it will, be.wholly.impertinent: #0 bold+thee here ; 
and I ſhould run my ſelf upon an abſolute neceſſty (if 1 
ſhould detain thee longer fromthe fruition of thiſe deli- 
cacies I. preſeut thee) of troubling thee-with my imper- 
tinent Complements ,:for-preſenting thee with-a needleſs 
and impertinent: Epiſtle ;3W berefore enterin, ſee it thy 
ſelf, and peruſe.it for thyprofit and. ſaticfatzon.. 


Farewell, | 
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THE 


Duke of N orfolk S 


ASE. 


Bargains and Sells to L. the Barronies #0 beans 
Br. for xo Months. 
A. Grants the Reverſion of thoſe Baronies to 21 Mantii 

LO &. and D. and theit Heirs to the uſe of A. for **47: 
life.. Remainder to E. the Wife of A. for life, Remainder 
to R. and D. gx. for 200 years upon truſts, to be declared 
by another Deed of the ſame date, Remainder to H. 
his ſecond Son and the Heirs Miles of his body, Renin- 
der to C. H. his third Son, and the Heirs Males of his bo- 
dy, Remainder to E. H. his fifth Son, and the Heirs Males of 
his body, Remainder''to A. H. his fi xth Son ; and. the Heirs 
Males of his body , Remainder to B. H. and the Heirs Males 
of his body, Remainder to the right Heirs of A. 


L. Attornes Tenant to R. and D. gc. 
A. makes another Deed, declaring the Truſt of the Term 21 Marti 
; for 200 years regiting it, ad the uſes in the laſt-mentioned 1547: 
Settlement ſays in the reciting part , That 'tis intended that 
the Term ſhould attend the Inheritance , the Profits be recei- 
ved by H. H. and the Heirs Males of his body ; and for de- 
fault of ſuch Iſſue, ſuch other perſons, who according to the 
limitation of Uſes, ſhould have had them if no ſach term had 
been, ſo long as T. H. Fldeſt fon of A. or any Ifſue Male of 
his body ſhall live. But in caſe T. H. die without Iſſue of his 
body, inthe life of H. H. not leaving his Wife enfient with a - 
Son, or that aſter the death of EH. by failure of Iſſue Male 
of T. H. the honour of A. ſhould Jeſcend on H. H. then H. H. 
and his Heirs to be excluded of the Truſt, then the Indenture 
witneſſeth, that the Term ſhall be upon the Truſts and under 
the reſtrained Limitations and Proviſo's after-mentioned, vis. 


| S— —_ ; 


[2] 
IfT.H. or any Iſſue Male of his body be living in truſt for H.H. 
and the Heirs Males of his body, until by the death of- T. H. 
without Ifſue Male, and not leaving his Wife enſtent with a Son, 
or after his death, by failure of Iſſue Male, the honour of A. 
deſcends to H. H. and in caſe the Honour ſhall not deſcend to 
H. H. that after the death of H. H. the Truſt ſhall be for the 


Heirs Males of H, H. and for default. of. ſuch Ide" in truſt, to 


permit ſuch other perſons and their Iſſue Male 'rdſpedively, to 
whom the Free-hold or Inheritance is limited by the former 
Deeds, to take the profits, as if no ſuch Leaſe were. And.in 
caſe the Honour of A. deſcend upon; H. then the Truſt for 
H. H. and his Iſſue Male to ww. 
' And then as to the Barony of Gr. in truſt for T. H. and the 
Heirs Males of his body , Remainder to T. H. and the Heirs 
Males of his body, Remainder to F, H, and the Heirs Males 
of his body, Remainder to B. H. and the Heirs Males of his 
body, Remainder to H. H. and the Heirs Males of his body, 
Remainder to the right Heirs of A. the Father. 
And as to the Barony of Br. as to one third part of it in 
truſt for E, H. and the Heirs Males of his body, Remainder to 
F. H. and the Heirs Males of his body , Remainder to B. H. 
and the Heirs Males of his body, Remainder to T. H. and the 
Heirs Males of his body, Remainder to H. H. and the Heirs 
Males of his body, Remainder to the right Heirs of 4. And 
as to another third part of the Barony in truſt for F. H. and 
the Heirs Males of his body, with like Remainders to the 0- 
ther Brothers, ut ſupra; Remainders to the right Heirs of A. 
And as to the other third part in truſt for B. H: and the Heirs 
Males of lis body, with the like Remainders to the reſt of the 
Brothers, ut ſupra. © 
A. died in 1652. | 
E. the Wife of A. died in 1673. and then the term of 200 
years commenced. 
20 Novmb, D, the ſurviving Truſtee at the requeſt of H. H. afligned 
1675 the termto one Marriot. 
r Dec1675 Marriot aſſigned the. term to H. H. 
24 Offob., H. H. by Bargainand Sale enrolled, ſells to M. to make him 
1975 Tenantto the Precipe for ſuffering a Recovery. 
25 0th, The uſe of the Recovery declared to be to H. H. and his 
167% Hes 
Nov. 1677. T.H. theeldeſt Son of A. died without Iſſue or having ever 
been married. , 
very. If the Truft to H. H. be good, aud the other Truſts limited to 
the other Brothers on the Contingent, in caſe T. H. died, whereby 


the 


| _—_ | 
the Honour of A. ſbould deſcend to HH. be good or void, relieva- 
ble or not relievable in a Court of -Bquity , the Term being ſurren- 
dered ? | by \ > FY 


I am of opinion, that the Truſts to all the Brothers vf F& H. Serjeant 
in his term are void, and no' ways relievabl&v Equity For if kn 26 ; 
theſe Limitations, being made after T. H. ſhalf die' withour I(- Dec. 1677. 
ſue Male of his body, were good in their Original Creation to 
the Brothers of H. H. it muſt be by the attendancy bf the 
term upon the Reverſion of the Eſtare which was fo incafled, 
and then when their Eſtates in remainder wdre docked-by the 
recovery which H. H. ſuffered , and the Triifts that attended 
on them were likewiſe deſtroyed, and can' never ſurvive the 
Remainder on which they depended, 'no more than they could 
have ſtood alone in their Original Creation. 

I conceive that the Truſt for rhe term is' appointed to 'wait Sej.M--d's 
upon the Inheritance in the forepart of rhe Deed, though ſeem- %""" Key 
ing contrary to the latter part 1s not fo, 'but both miay be re- 
conciled ( thatis to ſay ) ſhall wait upon the Inheritance np- 
on ſuch Contingencies as hereafter is expreffed, being the Truſt 
is limited and in the fame order, 'onely the Contingencies of the 
death of T. H. without Tue, xc. promt. EL CBP 1 

The Truſt of the term limited ro H. H. and the Heirs Males 
of his body, with Remainders over as this Caſe is, I think is a 
good Truſt,and will go accordingly,fo long as there is no charge 
made, though regularly a Term for years cannot be entailed, 
yet : may be made to wait apon the Inheritance that is in- 
tailed. | | 

But when it ts ſo limited, 'tis-not properly an Intail within 
the Statute de Joris, but governable partly in Equity, and part- 
ly in Law. 

; H. H. to whom it is fo intailed may diſpoſe of it, and there- 


by bind his Iſſue without Fine and Recovery, as I conceive. 


And the Term fo limited Intail, ſhall be fabje& to his Debts 
againſt the Iſſue Intail, asI alſo conceive. | 

By.the Recovery fuffered by H. H. all the Intails are barred, 
and confequently the waiting of the Term upon the Inheri- 
tance deſtroyed , becauſe the Inheritance it ſelf is changed ; 
but the bare ſurrender of the Truſtee could not have that ope- 
ration if nothing elſe had been m the Caſe. 

But the preateſt queſtion in this Caſe, I conceive, will ariſe 
upon the death of T. H. without Iflue and the other Contin- 
gencies, becauſe the Truſt of the term isnot limiced to H. H. 


abſo- 


[ 4-7 
abſolutely, but to. ceaſe upon thoſe Contingencies, and then to 
be altered 5 yet ſeeing the. Main intention of the Settlement 
was to make the Term wait upon the Inheritance , as by the 
recital of the Deed, and when it cranges 1 Is limited by way of 
G Inhgritance. _. 
Lua Therefore E conceive that H. H whilſt he was owner of the 
| . Inheritance. and truſt of the Term, ſuffered.a Recovery, 
.. the Contingent truſt of the Term to the others are de- 
+ firoyed. 

Tn Law they haye no Relich becauſe hs Fſtate fac.y years 18 
ſucrendred, and, I conceive the, Chancery: will not ſupport ſuch 
leaping. Limitations; of a Term for years,. eſpecially when it 
cannot take effect in zoto, as the contingent —— are, and 
the Remainders i in. that caſe will be void. . C $0) 


Six William I am of opinion that the Term being limited to H H. and 
Jene'; 9pi- the Heirs of his body under. other Limitations *than the Inhe- 
keg " ritance was, the whole, term, veſted in, H.-H. and the Limita- 
tions {thereof to the other Brothers were. yoid : For a Truſt of 

a Term.cannot be intailed unleſs it be-to attend an Inheri- 

fancy 3 and the limitations of the Truſt differing from the li- 
mitations of the Inheritance, 'cis all one as if the Truſt of the 

Term was limited, without reſpe& to any Inheritance, in which 

Caſe the: imitations. of. the Termto the other Brothers would 


be clearly void. . ; Next 1 take it. to be cfear, that taking the - 


Truſt of the term to be attendant to the | Inheritance of the 
Recovery . having. barr'd the: Remainders 'of the other Bro- 
thers as to the Inherirance,the Truſt ofthe term muſt needs be 
wholly in H. H. and that the other Brothers can never claim 
the ſame in Equity.z, For fince. 'the Inheritance ( as intendant 
to which they could only be entitled to any part of the Truſt of 
the term ) is veſted wholly in H. H. and no remainder left in 
the Brothers, there can be no Remainders in any of them of 
the Truſt of the term ; but as the whole Inheritance is now in 
H. H. ſo doth the whole Truſt attend that Inheritance. 
W. Tones. 
Sir William 
Jones's opi- of Arundel, have a good Title, to, the faid Baronies. Firſt,in Law 
mo OR. tis clear, that the Term 1s ſurrendred : ; and ſoif any Title re- 
main.to the younger:Brothers, it-qan onely be.in Equity. And: 
Secondly, I think there is no. Title in Equity, as to which it 
may be inſiſted upon, that if the Limitations of the Truſt of 
the term were at firſt good 3 yet ſeeing they are chiefly to at- 
tend the Inheritance, and that Inheritance by the Recovery is 
chan- 


[ am of opinion, that the now Duke, of Norfolk, and Earl 
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changed and made a Fee Simple , and this before the Contin- 
gency in the limitation of the Truſt of the Term happened, 
whereby the limitations of the [Truſts are changed ,' andthe 
younger Brothers cannot have the Term in ' the {ame plight, 
nor during the ſame Eſtate, as were at firſt defigned.:. I ſay, 
from theſe Confiderations it may be concluded, that the \Iimit- 
tations of the Truſt of the Term are deſtroyed ; birt that 
which I do moſt relys upon, is, that the firſt limitation of the 
Truſt of this Term under this Contingency, was altogether 
void; as to which, the Caſe is no more than that a Term:of-200 
years isgranted in truſt, that H. H. and the Heirs of his body 
ſhall receive the Profits , until by the death of T. H.'and' the 
failure of Ifſue-Male , of his - body, the Honour of : A. ſhall 
come to H. H. and in caſe the Honour .of : A, ſhall deſcend ro 
H. H. then the Truſt for him and the Iſlne-Male of his: body 
to ceaſe ; and then 'tis limited reſpeCtiyely to the younger Bro- 
thers, and the Heirs Males of , their reſpeRive. bodies ; I con: 
ceive theſe limications to the younger Brothers are void. .;. Firſt, 
it will be agreed, that the limitation of the Truſt of a Term 
to one and the Heirs-Males of. his. body, ,;and for -want of 


| ſuch Iſſuetoanother is void. , As to the Second; I think it as 
clear, that if a Truſt ofi.a Term he limited to one, as: lovig as 


Jobn a Styles hath-Ifſue of his hody , and;that Fobn-a:Styles 
die without Iſſue, of his. body, then $0; another thit: Remainder 
is void : Likewiſe that which .{rems;to-make the doubt in:this 
preſent Caſe is, that the Contingency niuſt happen within a 
Life (viz.,) the Honour, of A..deſcend to H, H; which muſt 
be to him in his lifetimg,. or not at all To which: I:anfwer; 
that though a Contingency be remote in it {elf,. and.not likely 
to happen within a Life , the time; within:which it: ought to 
happen, or not atall ; doth not alter the, caſe; aid therefore in 
Child and Bayly's Gaſe, reported in 2d'of Coke, andiby: Fones 
and Palmer, the failure of Iſſue was limitedjto;be within a: Life: 


; (viz.) a Term was deviſed to. one and his; Aſſigns, /'andcif the 


die without Iffue of his body living, at” the 4ime of hn-death; 
then to another : this: was adjudged no Remainder! witoithat 
other ; and though 'twas objeRed that the Contitgedcyinwft: 
happen within the compaſs of life,.pr.not at-all, yer no: regard 
was given to. that. ; 'This Caſe ſeems to me-jnireaſon:tobethe 
ſame with ours. I d  obſerye,,..that no. Caſe can be found; 
whether limitation her by: way of .'Traft or Deviſe:iof a 
Term hath been allowed fo take. cffe&} upþ0Nn: A' failtre of If- 
ſue,” or after death of the party., to; whom, the firſt Eſtate: was 
limited without Iſſue. And as: in'Child and ' Bayly's Caſe the 

.C Judges 
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Judges fay, as { have often heatd them ſay in other Caſes (rhar 
if Matthew Maning's Caſe was iow to be adjudged; it would 


at not.be: ſo adjudged; and that caſe is ) a-Term is demiſed to 


Serj.M---d*s 
opinion 20 
Nov. 1686. 


one for life, and after his death-to ariother', which is allowed 
good, and that they would not go a ſtep farther fo. I fay, in 


this'Caſe it muſt go further than Manning's Caſe, or any other | 


%> 


Caſe that adjudged to make it void. Witliam Jones. 


The Caſe is new , and without any expreſs Preſident , and 
therefore not capable of ſo certain a determination as would 
be expected, in caſe advice-were to be given, whether a Pur- 
chaſer ſhould deal in the buying of a Leaſe or not. 

Yet though there be no Preſident in point , yet ſuch-like 
Caſes have been determined as guide my Judgement and Opi- 
nion to be ( ſcilieet ) that as this Caſe is circumſtantiated, 
Charles hath. not ,'\nor can have a right to the Truſt of the 


Term , the Reaſons and ground of my Opinion js as fol- | 


loweth.. {2 230M | 

Firſt, The Truſt of the term for years mn grols, and ſepa- 
rate-from an Inheritance, cannot be intailed in Poſſeſſion or Re. 
mainder ;'but yet where there is a Term for years in being , if 
the Inheritance of 'the Land be intailed with Remaitiders 0 
ver, there-the Term-may be limited' to wait upon the Inheri- 
tance, according to the- feveral Tritails 3 and ſuch limitation is 
good, i ſo long as nothing*uiterveries to interrupt or diſturb 


But: conceive 15not capable of ſuch Priviledges of Tnrail as 
Inheriance-is ;| for the Tatail is confirmed by the Statute ' of 
Weſt. ad de#orgs;but the attendance of the / a pFt the In- 
heritagco intailed,is nor within'the Statute deW755,0hcc.bur is x 
Creature of the Chancery,” and*in ſeveral Caſes 'may be dex 


ſtroyed; and barred, though no Fine' and Recovery of qther 
bar ba: made pf the'Inherirance: He > 1a Sakag 
T rohceive ſyck/caſe if the Tenant intail Alien without- Fine 
or: Recovery: for valuable Confideration, the Ifae Intail ſhall 
avoidcthe Inheritance, the'Chaticery ſhall never help hint to a- 


; 


'. In this-particular'Caſe it is<kar, that/neither Charks nor a= 


ny in Remainder/'cap'recover this Terti'{t Law, but 6ncly by 
ſiit:iwChancery;' and m Chancery ftialf fever recover where 
the'limitation 'of fach a Fein in being is pot ſuppgrtable. in 
Common Law, which in this Caſe it is not, as I conceive ; for 
take the:Caſe' without the Contingency, 'that Henry: Was Te- 
nant Fntail, Remainder to Charles Intail , '&vc. the Recovery 

e ofogh i | ſuf- 
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ſuffered by H.. would have bar'd Charles and: the reſt of the 
term, As well as of the Inheritance. ti Py 


; ” 


7 % % 
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But the ſole ObjeQion here is, that the truſt of the term to 
Henry is expreſſed, that it ſhall determine quo ad Henry and his 
Iſſue, in caſe Tho. Duke of Norfolk dye without Iflue, living 
Charles, as in this caſe he did. _ 

The ſtrength of this ObjeGion hes in this: Firſt, That the 
Ceſlor of the Truſt is to be upon the death of a Stranger with- 
out Tflue (ſcil.) on The. Duke of Nerfolk , on whom the Lands 
were not Intailed. And ſecondly, The term is not to ceale, 
but upon the death of Tho. Duke pf Norfolk, without Iſſue in 
the life of Henry. On 


As tothe firſt, it will make no difference in Reaſon and in 
the pollity of the Law, where the Ceſlor is limited on the death 
of a Stranger without J{lue, or of the Tenant Intail withour 
heir of his body. For firſt, 

In both Caſes the poſſibility is xemote and not regarded in 

Law, wherea terms ſo limited, and-fſo were the refolutions in 
Childs and Bayly's Caſe, and divers others. 

This would be a way to ſet.up. a perpetuity, as ſtrongly as 
that . it was limited upon the death of the Tenant in tail with- 
out Iſſue. FO 

Put the caſe there be Father and ſeveral Sons A. B. and C. 

£ and the Father is ſeized in Fee of the reverſion of Lands, after 
+ a Leaſe of 2006 years he ſettles the Inheritance upon his eldeſt 
3} Sonintail, with Remaindersiatail to his ather Sons ; and this 
Leaſe being in Truſteesfor him at the ſame time,cauſes the Leaſe 
to be {etled in Truſtees in Truſt for the Sons, to wait on the 
Inheritance in Truſt accordingly, provided that the ſecond Son 
dye without Iſſue inthe life of the Father or Sog, the Truſt of 
the eldeſt Son to ceaſe. | 

I conceive this would not be maintained. in. Equity, if the 
ſecond Son ſhouldnt alien by Fine and Recovery. 
' - As to the Second Objection, that the Ceſar is. an the Death 
of The. without Iflue in the Life gf. Henry, whereby the Con- 3 7-Jac 
tingency. is reguced to bappen in the Life ofone perſon (win...) 
Henzy, and net at large (i%..) of the death af. Tho, wichour 
Iflue, I congeive no difference made thereby, and. it is in effe& 
the point adjudged in Child and Bay's Cafe which was thus: 
2 F rench a Texmer for 76 -ycars denuſes. to his Wite- for Life, 
L Remainder of: the Ferm to W.. his Son and his Aſſigns , Pco- 
F viſee, That if his Son JF. dyed without Iſſue of his- body then 
living, That. T. his Sonſhauld have the Termror Intereſt; 

| Adjudged then in B. R. which was three years after affirmed Mic.20.Jac. 


mm 
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in the Exchequer Chamber by Hobart, Winch, Denham, Hut- 
ton, and Fones, that the Demiſe to Tho. was void. 

In that Caſe the Contingency did exped during the life of 
IF. onely as here it is on the life of H. and the Reaſons of their 
Judgments both in the Kings Bench and Exchequer-Chamber, 
in effe@ of all the Judges of Englend at that time, was becauſe 
it might tend to make a perpetuity, and that this new-invented 
way of Intailing of Terms in no ſort to be favoured in Law. 

In Child's Caſe 'twas limited, if W:ll;am had no Iſſue at the 
time of his deceaſe; in this Caſe, if Tho. had no Iſſue at the 
time of Henry's death. 

Put caſe it had been limited, that Tho. had dyed without 
Ifſne in thirty or forty, or any number of years, or if it had 
been limited that Tho. had dyed without Ifſue in the Life of 
Henry, and five or fix more perſons, it might have been fo li- 
mited as well as to one Life, and the Law is the ſame. 

It is more Contingent when the Ceflor is limited to be upon 
the death of Tho. without Iflue in the life of Herry, then it had 
been if Tho. had dyed without Iſſue generally ; for he may 
dye without Iſſue, though he dye not without Iſſue in the life 
of Henry. ; 

Firſt, the ſum of this is,if ſuch limitation of a Term as this is, 
be not good at Law, the Truſt of a Term cannot be good in 
Chancery.” * | | x ; 

Secondly, the general ſcope of the Settlement of the Term 'F 
was, that the Term ſhal! wait on the Inheritance Intail , which : 
now cannot be, becauſe it is altered. | | 

Again, if the Law ſhould be otherwiſe, that Charles have the 
whole Term, then thoſe in Remainder ſhall be utterly defeated. 
of it, and ſhall not go to Charles his Son and Heir, but to the £ 
Executors,which was never intended by the Deed. M----d. 3 
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Otinims and. T conceive, that notwithſtanding the late Judgments in x 
Confiderati- Chancery have been, that if a Term of years be limited by way % 
ons for ue of Truſt, or otherwiſe, to any perſon and his Heirs Males, with F 
therr, Remainders over, or other limitations ro any other perſons, 
Sir J. C-- thoſe Remainders and Limitations are void, and (the whole 
Term ſhall be to that perſon and his Executors and. Adminiſtra- 
tors, to whom it_ was firſt limited in Tail ; yet this Caſe is 
different from all thoſe Caſes, by reaſon this was onely a 
Temporary Proviſion as to Mr. Henry Howard, until that Con-. 
tingent of the death of the Duke of Norfolk ſhould happen, and 
then abſolutely to ceaſe as to Mr. Henry Howard. And then 
the Truſt of the Term is declared tobe for the preferment of 
the 


[9] | 


the younger Sons, as is above expreſſed 3 and albeit that Mar- 
riot hath in plain breach of Truſt by his Aſſignment, epabled 
the now Duke to deſtroy the Term in point of Law; ,yer the 
Chancery may ſubje& the Lands during the Remainder of the 
term to the Truſtces for the younger Children, as agreeable to 
the intention of the Deed of Truſt, and to all Honeſty and 
Equity, and that Equity I rake is in no fort bar'd by the Fine, 
if a Bill be exhibied in time. F F.C. 8 Jan, 1677. 


I concur with this Opinion, becauſe it 18 no abſolute Truſt, Sir R.S. 
not ſo much as for the life of Henry, but a limited Truſt upon a 
Contingent, which as in its Creation it might, ſo in Fact, it did 
happen in the life-time of Hemry ; and conſequently there is 
no room for any Conſtruction to be . made, that the Truſt of 


the whole term veſted in Henry againſt the expreſs limitation 
thereof. R. S. 


j: I conceive, firſt, that if by A& executed my Lord of Arnn- Mr. OR:y. 
| * - del had created this term to my Lord Dorcheſter , and. the reſt 
of the Truſtees in truſt for Henry Howard in tail, and after his 
death to the Brothers in tail, that had been a perpetuity, and 
not good for a term 3' though as to that , there is a. difference 
taken in Tatten and Mollenex Caſe, More $909, 810.. in Chance- 
Y ry, by the Lord Chancellour, and the Judges -aſſiſtant ; which 
4 ſeems to be reaſonable, that the firſt party that is the Ceſtiq; 
Truſt againſt his Iſſue, may diſpoſe of it, but not againſt him in 
Remainder ; for Equity preſerves it as to the Remainder, fo 
then if it had been to Henry Howard and the Iſſues of his body, 
\ theRemaindersto the Brothers : Though Herry Howard could, 


; as to his Iſſue, diſpoſe of it, yet as to his Brothers. it ſtood 
A good, if that Reſolution holds good, and the Books ſays it was 
VP : grounded upon preſidents in that Court too. But this caſe dif- 


fers where the courſe of Equity is againſt it ; therefore, firſt 
there is onely by this Conveyance a reception of the profits in 
: Aenry Howard and the Iflue Male of his body, until the Digni- 
: ty of Arundel come to him. And it is not in truſt for him and 
3 his Tflue Male ; fo as he has not the entire truſt in him, as the 
other Sons have by the penning of the Deed. Secondly,  'tis 
not abſolutely in truſt in him and his Iſſue Male, but- tempo- 
rary in them,upon the falling of the Dignity of Ar«ndel ſooner 
or later, and he is not a Ceſtiqs truſt within any of the Statutes 
proceeding -in the Statute of Utes, but has but a limiced pur- 
{uance of the profits ; but the truſt veſts compleatly in the 
Brothers after. Thirdly, then che Marqueſs of Dorcheſter aſligns 


78 
a= 
*; 
£ : 
3s 
Wn ene 
a. 7 Þ 
wt 
% F» . 
Wt , 


LIMI 


Sir W.Ellis. 


[40,] 


the terfii to Marriot, and he aſſigning to H. H, whereby he has 
in ſtriineſs of Lay extinguiſhed it, whereby there is 2 wrong 
and deceit done to the Brothers, he is bound in equity and 

ood Conſcience, to make them gecompence and fatisfaftion 
Pe this wrong 3 and it appearing that H. H. was priyy- to this, 
with a defign to extinguiſh it, and that extinguiſhoient turning 
to his advantage, he is likewiſe compellable in Equity to an- 
{wer it out of his Eſtate, either by creating a new Term in this 
Land, or by ſome other way, — to the Reſolution 
of the Judges in my Lord of Ormon's Cale, Hubbard 340. 


I have ſeen the Opinions of Mr. Attorney-General , Serj. 
Maynard, and Ser). Pemberton, whoſe Opinions I do much va- 
lue, and have great eſteem for. Mer. Attorney ſaith, that the 
Term to H. H. and the Heirs of his body, under other limita- 
tions than the Inheritance was, the whole Term veſted in H. H, 
and the Limitations thereof to the other Brothers are void, I 
conceive the whole truſt of the Term 1s not limited to H. H, 
but part of the Truſt, ſa long as Thomas the deceaſed Duke 
ſhall have Heirs Males of his body , and until the Farldom 
comes unto him ; ſo as the Truſt is but a qualified and limited 
Truſt in H. H. ſo as this Truſt to H, is now ended by way of 
limitation to H. H. and then there is a new Truſt ſprings and 
ariſes to the younger Brothers, not by way of Remainder of 
aterm, but the Truſt to H. H. being ended and determined, I 
give a new one may well arjſe and ſpring up to the youn- 
ger Ghildren, admitting it were a truſt of a termin Groſs, it 
1s nota Remainder, but a fature Contingent grant and a limi- 
tation to them, as 1t is in Pell and Browns Cale. 
. Secondly, If it be to attend the Inheritance , then he con- 
ceives clearly, the Recovery having barred all Remainders, the 
Termand the truſt of the Term js alſo barred. If this Truſt 


| had been to wait upon all the Eſtate as they came in polleſlion, 


it had been the ſtronger 5 but as this Caſe 1s 0 I conceive rc 


'Truft will wait upon the Eſtate of H. H, for fo long as Tho. 
lives, and hath Heirs Males of his body, and until the Earldom 
come unto him, and the Truſt of Henry determines, and then 
a new Truſt ſprings up to the younger Children, which is a fu- 
ture contingent truſt,ſo as a common Recoyery can bar thisTruſt, 
ſo long onely as they did wait upon the Eſtate of H. H. which 
15 now determined by a collatergl Limiratjon , and the Reco- 
very cannot enlarge the Truſt to H, H and make that to con- 
tinue which in its Creation was to end when ſuch a Contin- 
gent happens, which hath now hapned if H. H. had not ſuffer- 


ed 


7 &d a common Recovery, he hag] had an Fflate-tail ; yet no 

Truſt , this 1s a future contingent Traſt to the younger Chil- 

7 dren, which cannot be barred by a common Reeovery. _ 
| I. Ellis, $ Martit 1677. 


Henry, nor the extinguiſhment of the legg? Intereſt of the term, / = at 
pareg fn prejudice & equirable Truſfof the rerm., fo = m_— 
as the Lands comes not into other hands (x. ) of 4. Pur- 
chaſer, without notice of the Truſt, which is ngt in - this 
Cale. | SD 1 

2. An Intail cannot be made of a term, in Graſs, as if a 
Leaſe for 1000 years be made in truſt for F.$. and the Heirs of 
his body,with Remainders over, f. S. may diſpoſe of the whole 
term, and ſuch diſpoſal is good againſt his Iſſue and thoſe jn Re- 
mainder ; and if he die without ſuch diſpofitipn made by him, 
his Executors ſhall have the benefit of the Truſt, and nor his 
Iſſue or the Remainder. | 


= 3- But a Term may be limited tq attend 'and wait, on the 


x. The Surrender or Grant of the Leaſe” for 200 year to Se. M----d 


F Inhericance by way of a truſt, as if a long term of* years he 
the Reverſion in Fee, if the Reverfion be purchaſed.in Fee, or 
letled in tail, the term may be fetled to the uſe of the Fee or 
Tenant intail ; andin that caſe, if the Tengnt.intail die;or. the 

g Tenant in Fee die, the Heir or Iſſue ſhall have the benefit of 


the truſt, and nor the Executors, @&c. = 

4. But in that Caſe, if the Tenant in Fee die in debt, and 
no other ſufficient Afﬀetsto pay the debt, in that caſe the;Exe- 
cutor ſhalt be preferred helnd the Heir , althoygh the debr 
be ſuch as the Heir is not bound or liable unto; 

5. And I conceive, that in that caſe, if the Tenant intail, 
that hath the Equity of a term waiting on it, do purchaſe the 
term and alien, or obtain the Truſtee of the term ta make an 
alienation of the term, it ſhall bind the Iſſue intail and him in 
Remainder, though the Alienation be by Deed without Fine 
or Recovery, becauſe the term in Lay 1s well aliened without 
Fine, &&xc. And the Statute of Weſtm. 2d de bonis extends not 
ro a Caſe of a term. 


6. Yet it is true,this doth not abſolutely determine the Caſe 
in queſtion npon three accounts. 


Firſt, It is a new Caſe not yet brought in queſtion. 

Secondly, Becauſe here is a ſpringing and a new truſt. by ac- 
cident ſubſequent, and alters the Truft, and changes the Intail 
of the term to other perſons, from Henry to the younger Chil- 
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[32] 
dren, and on ſuch accident takes away, the Truſt wholly from 
Henry the firſt Tenant in tail. 

And Thirdly, the Change ſeemeth to be arpnaded on great 
reaſon; for the Lord Maltravers being in ſuch condition as he 
was in, there waspreat reaſon to diſable him and provide for 
the younger Children,: as is done by, this Caſe ;.and it Heyry 
ſhould come to be ne and have addition of Eſtates, that the 
other younger Chil&=y ſhould alſo have acceſlion of Eſtate: to 
them, and fo it is by _Y Deed of truſt provided. _ 

But notwithſtanding theſe reaſons, and this difference of the 
Caſe in theſe circumſtances from other Caſes already reſolved, 
and the contrary Opinions that I have ſeen, lam. rather of the 
opinion, that in this Caſe the younger Prochers ar» bound by 
the Recovery ſuffered by Henry, than convinced that they are 
not bound ; for I find that the Reaſons given e contra, touch 
not my doubt fully. | 

The Redſoia of my Opinion are (viz. 

1. For the Recovery ſuffered, and . the time when it was 
ſuffered (to wit) before the Lord Maltravers dyed ; for till he 
dyed, Henry was Tenant in tail, and had power by a Recove- 
ry to bar and diſpoſe of the whole Inheritance, as well of his 
his own Eſtate tail, as of thoſe in Remainder: - The term of 
years' was but. accellary to ſerve and-attend the Inheritance 
which was principal. 

2. And the onely reaſon that made ſuch intailing or limi- 
ration of the term good, was, becauſe it was to wait on the 
Inheritance, firſt to Henry in tail, and.ſo. ſucceſſively to the 0- 
ther Brothers; or elſe, as it 1s abovehid, the limitation had not 
been good : And when that reaſon fails, and the cauſe why it 
was a good limitation ceaſeth and is taken away, the effect of 
it doth likewile ceaſe. 

. . The change of the term into thirds, doth not change the 
Eſtates tail of the younger Brothers, and cannot ſtand with the 
intention of the Deed of Truſt : For I think it clear,if Charles, 
admitting he come to the Inheritance as owner, or if 1n the life 
of Henry he could get a Tenant of the Frechold of all, or any 
part of the Land to joyn with him, ſhould then ſuffer a Reco- 
very, it would bar Edward, Francis, and Bernard, of {ſo mich 
of the third part whereof ſuch Recovery ſhould be {uffered, 
viz. of the whole Inheritance, and a third of the term and the 
reſidue (to wit) the other two parts would reſpectively ceaſe, 
and be intailed as to the term, and be wholly in the reſpeQive 
diſpoſition of Edward and the reſt, and go to their Executors, 
not to their Iſſues or the Remainders, 


And 


[13] 
And yet upon long conſideration of the Caſe, there is ano- 
ther, and a further ground of my doubt of what hath: been ſaid 
(iz.) not onely becauſe it is a new Caſe, and concerneth a 
Great and Noble Family, but on another and further ground 
obſerved and inſiſted upon by ſuch great Opinions, contrary 
to what I have above obſerved (wiz. ) that it*is not onely a 
ſpringing and contingent uſe to the younger Brothers, reſpe- 
Cting them but becauſe the Original Truſt to Henry, viz. that 
the Truſt to him and his Iflue 1s, as to him and them, under a 
Limitation; and that not ſo long as he the Tenant in tail ſhall 
have Iſſue, but fo long as the Lord Maltravers ſhall have Iſſue 
Male, and on that reaſon the Caſe is more doubtful. M----4. 


t. I agree, thatif a man have a termfora 1000 years, and $ir W.Ellis. 


he grants and demiſeth this to one and the Hews Males of his 
body, the Remainder to another and his Heirs, that this term 
cannot be intailed, nor a. Remainder limited upon it ; and 
that upon the death of the party to whom the term was fo 
given, it ſhall go to his Executors as a Chattle, and not to his 
Heirs Male. 

2. I do conceive it will not be denied by any, that if there 
be a long term for years, for a 1000 years,more or leſs in truſt, 
and a man purchaſes or ſettles the Inheritance to the uſe of 
himſelf for life, the Remainder in Tail, the Remainder in Fee, 
and declare that the truſts of the term ſhall wait upon thoſe 
Eſtates, and fall in with them. Bur that this truſt of the term 
ſhall go along with all the Eſtate, and ſhall not be merged in 
any of them, and this truſt ſhall not go to an Executor , but 
ſhall go along with the Eſtate, and if the tenant in rail dye 
without Iſſue, it ſhall go along with the next Remainder man 
in tail, and after his death without Iflue, it , ſhall go to him in 
Fee ſimple, andattend all the Eſtates in. Remainders, be they 
never ſo many. And this, I conceive , is the common courſe 
in Chancery to incorporate ſuch truſts to go with all the E- 
ſtates. This is not an abſolute Truſt for Hezry and the Heirs 
Male of his body, but a limited and qualified Truſt as long as 
Duke Thomas's elder Brother lived, and hath Heirs Males of 
bis body, and until the Earldom of A. doth. come unto him ; 
ſo asby the death of Duke Tbowas without Iflue, the Truſt to 
Henry, which was but a limited Truſt, is now determined and 
vanquiſhed as to Hexry. 

As this was a contingent truſt in Henry, but in Caſe Tho. was 
alive, and had iſſue when the term was to; begin, ſo the cont 
nuance and duration of the truſt of the term, was but to laſt 

E unt1! 
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[14] 
tntil the Earldom came unto him 3 and it is the ſtronger, fot 
that this truſt ends in Henry by way of Limitation. 

\ How long ſhall Henry and his Iffue have this' Truſt ? 

Until Thomas die without Ifſne Male , and the Earldom of 
A. come unto him, both ,which hath happened, fo as the truſt 
for Henry and his Iſſue is ended by way of limitation, and is 
now diſpoſed over to others, as it may well be fo, as this is a 
new Truſt that by a contingent ſubſequent. Declaration takes 
away the Truſt from Henry , and ſettles a new Truſt in the 
younger Children ; and it is to be conſtdered, that Henry is to 
have the Truſt of this term, not ſo long as he ſhall have Ifue, 
but ſo long as the Lord Maltravers ſhall have Heirs Male , fo 
as that makes it a collateral Limitation or Determination of 
the ſaid Eſtate. | 

4. The Equity and Juſtice of this Truſt carries much weight 
with me, and that condition the Lord Maltrawers was in: It 
was fit to fettle the Truſt in Henry, fo long as the Lord Mal- 
travers had Heirs Male of his body, and if they failed , and 
that the Farldom of A. and great acceſſion of Eſtate to come 
to Henry, it was a great reaſon that the younger Children 
ſhould be provided for and taken notice of. 

And it will not be eafte to blow off and overthrow a Truſt 
in a Court of Equity, contrary to the expreſs mind and in- 
tention of him that made it , for the proviſion of the younger 
Children, eſpecially it being made with ſo much Juſtice and 
Reaſon, wherein he hath both a reſpe& tor his Honours Fami- 
ly and younger Children. 

There ism@Obzjection againſt all I have ſaid , which ſeems 
prima facie to carry weight with it ; and that is, when the le- 
gal intereſt is come to Hexry, and he is Tenant intail in poſlei- 
fion, and ſuffers a common Recovery, and bars all the Remain- 
ders Intail. | 

How can this truſt which is an Acceſffary follow Eſtates ? 

To which I anſwer firſt , If the Truſt had been to follow 
and wait upon the Eftate, this ObjeGtion had been the ſtron- 
ger ; but this truſt is not abſolutely to wait upon Henry's E- 
ſtate, but ſo long as Duke Thomas hath Heirs Male of his 
body, and until the Earldom of A. come to him, both which 
are happened, he continues ſtill Tenant Intail, and yet this In- 
tereſt is determined in the truſts. 

Secondly , this is a future contingent Intereſt that now is 
happened to the younger Brothers , which cannot be barred, 
and it may be reſembled to Pell and Brown's Caſe, 2 Cro. $90, 
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[15] 
A man demiſeth his Land to his ſecond Son Thomas and his 
Heirs, and if he die without Iflue , leaving William his elder 
Brother, then William ſhould have it in Fee; it was adjudged 
that this was a Fee Simple in Thomas the ſecond. And though 
regularly one Fee cannot deſcend on another ; yet this bein 
a future contingent Intereſt that the Deviſe of the Fee Simple 
to William his eldeſt Son. 

Another great Queſtion was, Thomas the ſecond Son ſuffered 
a common Recovery, whether this did not bar the future con- 
cingent poſlibility of William ? 

And it was adjudged i it did not. 

Now here isas much a future contingent poſlibility ofa Truſt, 
as there was of an Eſtate and more, and therefore there is mack 
reaſon that the future contingent poſlibility of a Truſt ſhould 
not be barred by a common Recovery, as in that Caſe. And 
as to that which is aid, that an Acceſfary cannot be without a 
fubſtance, and the Eſtates of the younger Children 1s to fuc- 
ceed, and yet they have no proper Eſtate , for Henry is now 
Tenant , fo as this 1s a perſonal truſt for the younger Chil- 
dren independent of their Eſtates ; and if fo, then clearly this 
Recovery canhot bar their Eſtates. 

Another reaſon why a Court of Equity ſhould help and in- 
terpoſe in this Cale, may be, becauſe the Eſtate for years was 
conveyed by Marriot in breach of the Truſt , which a Court 
of Equity ought to maintain and ſupport as much as they 
can. | 

Firſt, Becauſe Marriot and the now Duke are not Purchaſers 
for a valuable Conſideration. 


Secondly, They came in with privity and had notice of the 
Truſt. 

And T conceive may and will, notwithſtanding theſe Ads, 
make good theſe Truſts for the younger Children ; and if this 
be a new doubtful Caſe , certainly I conceive it is the ſureſt 
and ſafeſt way for a Court of Equity to make good the inten- 
tionof him that made it, and to preſerve the Truſt for the 
younger Children. 


( 


William Ellzs 26 Feb. 1677. 
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De Termino $. Hill vfdih Reg. Car. 24 Kept 
KXXIII& XXXTV Anno Dom, 1681, May- 


tis 24, die Fan. in Curia Cancellarii. 
Howard, verſus Le Duc de Norfolk, @ al. 


Flis day being appointed for Judgement in this Caule, 
the three ſudges aſliſted the Lord Chancellor at the 
hearing, wiz. the Lord Chief Juſtice Pemberton, the Lord Chicf 
Juſtice North, and the Lord Chief Baron Montagxe, came. into 
the Court of Chancery, and delivered their Opinions Serzatim, 
beginning with the Lord Chief Baron Montague , and ſo up- 
wards; after whom the Lord Chancellor alſo delivered his O- 
pinion : The ſum of all the Arguments » AS.NEAr AS could be 
taken, were as followeth. 


The Argument oft a Lo, c bief Beros FARE 


Charles Howard is Plaintiff, __ the Duke of. Norfilh, and 
others are Defendants. . The Plaintiff by his Bill: ſeeks to 
have Execution of a Truſt of a term,ot 200:years of the Ba- 
rony of Groſtock,, which. was made by Henry Frederick, Earl of 
Arundel, and upon the Bull, Anſwers, Deeds; and other Paſla- 
ges in this Cauſe contained, is this: 

Henry Frederick Earl of Arundel by Leaſe and Releaſe of 
the 20th and 21th.of March, 1647. did;ſett]e the Barony of 
Graſtock and of Burgh,. and ſeveral other Lands to himlelt for 
Life, then to the Counteſs Elizabeth his Wife for life, and 
then there is a term. ,.created for 99 years ( which we 'need 
not mention in this Caſe , becauſe ir is determined.) and af- 
ter the death' of the. * Feds i there isa term for years. limited 
to my Lord of Dorcheſter and other Truſtees for 200 years; 
under a Truſt to be declared ina: Deed of the:ſame date, with 
the Releaſe and the. limication, of the Inheritance , after this 
term of 200 years, is: firſt to. Henry Howard now Duke of 
Norfolk and the Heirs Males of his Body, then to Mr. Charles 
Howard the now Plaintiff, Brother of the ſaid Henry, and fo to 
all his Brothers. ſucceſlively intail Male, with: the laſt Remain- 
der to the Earl of... + apd his Heirs, then by a Deed 21 of 

March 1647, the Earl H9cney the; Truſt of the term' of 200 


years, 
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| Males of therr bodies ; and then doth div? 


£48] 
oy ; reciting firſt the uſes of the former Deed, and therein 
ays, it was intended that the {aid term ſhould attend the In- 
heritance,and the Profits of the Barony of = {ſhould be recei- 
ved for 200 years by Henry Heward now Duke of Norfolk and 
the Heirs Males of his body, ſo long as Lord Thomss eldeſt 
ſon of<the ſaid Earl of Arundel, or any Iſſue Male of his bo- 
dy ſhould be living 3 but in caſe he ſhould die without 1fſuc 
Male in the life of Henry Howard , not leaving his Wife en- 
ſient with a Son, or in caſe after the death of Thomas with- 
out Iſſue Male, the Honour of the Earldom of Arundel ſhould 
defend to Henry Howard, then he and his Ifſhes ro have no be- 
frefic of this term of 200 years , bur it was ro deſcend to the 
other Brother Charles Howard the now Plainriff as hereafter is 
mettroned 3 and then comes Now this Indenture witheſſeth, and 
therein the Farl declares that it ſhould be nnder the Limica- 
ton after ſpecified t 0. ) if Thomas Lord Howard had any 
The Male or Meirs Male of his body { living Henry Howard ) 
theh the Truftees ſhoul@ haye rhe commencement of rhe term 
in truſt for the ſaid Henry Howard and the' Heirs Males of his 
body,till ſuch time as the Earldom ſhould come to Heary How- 
ard, by the death of Thomas withour Heirs Males of his body, 
and after to the other Brothers ſucceſſively , and the Heirs 
| the other Man- 
nors with troſs Rettainders to the five Brothers, then rhe Cafe 


pvesbn thus;rhe Farlof Arnndel dies in.time m 1652, Efzaberh 


the Counteſs Hes in 1693, then 'm 11875, my Lord of Dor- 
thefter the ſurviving Truſtee, affigns the Term ito one Marriot, 
he aſſigns it to the now Duke of Norfolk , and the Duke the 
24th of Odob.*1675 , by Bargain and Sale makes a Tenanc 
to the Precipe, and then a Recoyery is ſuffered, and the Uſes 
of that Recovery 25th of Offober are dechared to be to the 
Drike atd his Heirs. Then Thomas Howard the former Duke 
died withort Iſſue, having never been married, and chat is im 
the year 1677, whereby the Honour came ro 'the now Duke, 
and fo the Plaititiffs Bill is to have execttion of the Traft of 
the term of the Barony of —'to the uſe of hanſ(elf and the 
Heirs Males of his body. "This I conceive was oppoſed by the 
Counſel for the Defendant upon theſe grounds. 

1. That by the Afﬀignment 'made by Marrio 'to. my 
Lord Dake Henry , the Term 'was ſarrendred and quite 

one. 

| 2. The'fecond ground 'was the common Recovery fuffer- 
ed, which they fay barred the'remamders which the orher Bro. 
thers had, and 'fo alfo wotld be 'a bar ro the Traft of this 
term. | 2 And 


. 


LIMI 


Court has full power to ſet it up again, and to decree the term 


_—: 

3. And the other ground was, that the Truſt of a term t6 
Henry and the Heirs Males of his body, until by the death of 
Thomas without Iſſue, the Farldom ſhould deſcend upon him, 
and then to Charks, is a void Limitation of the Remain- 
der. : 2 21. 

As to the firſt, that by the aflignment of Marriot to Henry. Si lad <y | 
Howard, the whole Term was ſurrendred ; , and being ſo ſur 777” - 
rendred, hath no exiſtance at all that | find, but was barely 
mentioned, andI think carinot be ſtood upon ; for this the 
term by rhe ſurrender is gone indeed and merged in the Inhe- 
ritance, yet the Truſt of that term remains in Equity ; and if 
this Truſt be deſtroyed by him that had it aſſigned to him, this 


to him to whomit did belong, or a recompence for it ; there- 

fore I think that ſtands not at all as a point in the Caſe, or as 

an objeCtion in the way. | 
As to the next thing, the common recovery now ſuffered by Ji: (ron ervegy 

the now Diike, thar doth bar the remainders to the other Bro«44 >» el rm 

thers : And fo alſo the truſt of this term, that I conceive, to be + 7 = 

ſo in caſe this can be interpreted to be a term to attend rhe In- 

heritance; and indeed in the reciting part , the Deed doth 

ſeem to ſay, that it was intended to attend the Inheritance. 

But by that part of the Deed which followeth after (nw this 

Indenture witneſſeth ) there it is limited, that the term ſhould 

be to Herry Howard and the Heirs Males of his body , until 

ſach time as the Honour of the Earl of Arundel by hi elder 

Brothers death without Iflue, ſhould come to him ; then to 

the Plaintiff, which doth convey the Eſtate of the term in a dif- 

ferent Channel, from that in which the Inheritance is fetled; 

and taking this Deed altogether, it doth Jimit this term in ſuch 

various Eſtates, that it can no way, be conſtrued to be a term 

attending the Inheritance; and then, I conceive, the recovery 

doth not bar the truſt , for the recovery would bar the inci- 

dent to any Eſtate, as this would do here, if it attended the In- 

heritance ; but being. onely a term in Groſs, and a collateral 

thing, I conceive the recovery. has no operation to bar the 

traft in the rerm. Then the Cafe fingly depends upon the we 

third point, whether the Truft of a term thus limited to Henrys i 4+ I 

Howerd and the Fftirs Males of his body, until his Brother die (/2 >< o99t 217 th 

without Iffie , whereby the Honour came to bim with { nu flop nt WB 

ſuch contingent Remainders over, be a good Limitarion, this Hom < 2 8 

1s the Queſtton,and fo in ſhort the Cafe is but thus: A Term 

of Two Hur dred years is granted in truſt, that Hexry How- 

ard and the Heirs Males of his body ſhalf receive the Pro» 

| _ fits 
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its until Thoxas die without Iflue Male. of his body, and theii 
to Charles Howard, and the Heirs Male of his body : And in 
this caſe, I am of Opinion, that theſe Limitations to the youn- 
ger Brothers upon this Contingency, are abſolutely void in the 
ficſt Creation, and are gone without the Surrender; and thar 
upon this Recovery Henry Howard, now Duke of Norfolk, ought 
Wi to have the truſt of the whole Term. as By 
LG itic) I's The Expolitions of Devizes of Terms, or the Diſpoſitions 
| =—_ { >6-e of the Truſt of Terms, have proceeded by many ſteps tro 
higher degrees than was at firſt thought of by the makers. It 
would be too long to give a diſtin Hiſtory of it; but ir is 
ſo plain, that it-is now a reſolved and decreed thing and ſer- 
led, therefore it were .n vain to tell you the ſteps taken to- 
|| wards it. That the devize of a Term, and the limitation of 
WF Devige Jer +£> the truſt of a Termto one and the Heirs of his body is good, 
Wl HOFd #ec HD gon "though Burgeſſes Cale was onely for Life , the Caſes are very 
Ih = 3.9 »4#ull in it. On the other fide, where there is a limitation of a 
Wh [2-57 void 24h Term to one and the Heirs of his body, there a poſitive Li- 
miration of the Eſtate over, after his death without Iflue, that 
I think alſo is as fully declared to be void. | ſhall not cite 
Caſes at large, but. onely thoſe.Points and Expreſſions in them 
which are. peculiar and pertinent to. this purpoſe: there is 
Tinkins and Kenniſh's Caſe, I think it was in the Exchequer, 
there it was ſaid, it was ſuch a total Diſpoſition of the term, 
to limit it ro one and his Heirs Males , that it would not admit 
of a Limitation over , but adjudged to be void. So in m 
Lord Rolls Abridgments, x Part Tit. Devile fol. 611. 11 Car.1. 
Leventhorpand Aſbby's Cafe B. R. It is ſaid, that the Remain- 
der of a Term to C. after it- is limited to B. and the Heirs 
Males of his body, isa void Remainder ; and fol. 61 3. he puts 
down the reaſon why the Remainder 18.void , becauſe the Li- 
' mitation to one. and the Heirs, Males of his body is a full di- 
ſpoſition of the Term. And if ſuch Limitations over were 
permitted, it would create perpetuities , which the Law doth 
abhor, IN 
» Sanders and Corniſhes Caſ&Croke fol. 230. There it is re- 
ſolved, that the Deviſe of a Term in ſych a manner with Li- 
mitations after one another, -to make a perpetuicy , cannot be 
good : For, ſays the Book, - to limit a poſlibility, and to 1i- 
mit the Remainder of a term, after a dying withour Iffue, ſtands 
not with the Rules of Law. Now to bring this Caſe with- 
1n theſe Rules, that if there be the Truſt of a term' ro a man 
and the Heirs of his body, no Limitation can be over. I ſay 
= then, if this Eſtate be ſo limited to my Lord Duke by the 
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name of Hinry. Howard, the other will follow. when there is a 
Limitation, Totail, (though it cannot be properly ſtiled Tntail 
of a Term; yer-it is a Diſpoſition:of that Term as long. as the 
Tail laſts) then there: can be no Limitation over. And asto 
thatT'think,:asthe\Deed is penned; it may well be ſtood up- 
on; ;that here's an Eſtate-given to Henry andthe Heirs Males 
of his body: 'For thoughthe Deed ſays, until by the death 
of ' Thomas without: Iſlue',. the Earldom of Arnndel ſhall de- 
{cend upon him, yet the firſt Limitation, I think , ſhall ſtop at 
the Heirs Male of his bgdy , and the Remainder over fhall be 
then void.' But I will-ndt ſtand. upon that, becauſe TI thiok I 
ſhall not need it, but admit ( until by the failure of the Iſſue 
of Thomas the Earldom come to hinr ) makes ic not an Eſtate 
to Henry and the Heirsof his body directly, yet it gives an F-. 
ſtate to him:and the Heirs of his body, as long as Thomas has 
any Iflue of his body, and that I count to be all one as to the 
Operation of Law; for each of the Eſtates muſt determine 
upon. the perſons dying without Ifſue , which is too remote a 
Condition to limit the Remainders of a'Term upon. And this 
until he die- without I(lue , and as long as he ſhall have Iflue, 
are-terms-Synoninious in my Opinion ; and fo, it being a Li- 
mitation to kim and his Heirs of his body , as long as Thomas 
liveth, and hath Iſſue of :his body , it cannot be limited over, 
and the rather upon' comparing the former part of the Deed, 
where there is an expreflian, that it was intended the Eſtate 
ſhould remain in my now Lord. Duke; fo long as Thomas lived, 
or had any Ifſue of his body. Therefore, I fay, there being 
in my opinion no difference as to operation of Law, between 
the Limitations to a man and the Heirs of his own body,and to 
a man and the Heirs of his body, during the life of another and 
the Heirs ot. his body, there can be no difference: in the reſo- 
lution. Ir is as poſſible a diſpoſition of the Term during the 
continuance of an Intail as the other , and therefore no Re: 
mainder can be limited over. FE NL 

But now the doubt in this Caſe; -that is made, arifeth upon 
this point, that this Limitation over to the Brothers, is upon a 
meer Contingency, and whether that be good, I think, is the 
main Queſtion. And truly upon the reaſons of Child and 
Baily's Cafe, I cannot think it is a good Limitation ; that Caſe 
has been ſo often reported, that I need not put it at large. ln 
ſhort, thisit was ; A Deviſe by A. of a Term to William his 
eldeſt Son and his Aſſigns; and-'if he die without Iflue, they 
to Thomas his youngeſt Son : there the Judges of the Kings- 
Bench did firſt deliver their Opinion, that this was a void Li- 


miration 
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mitation to Thomas. And-after it cam&-into che-Bxchoquer- 
Chamber, and there; by the Qpinion often. Judges,'it was af 

firmed, and the. reaſons "of «the Judgenient are nqt what was 
alleadged at the bar. in this 'Cauſe'; ;but; they went upoh ithe 
ground, becauſe thereby a perpetuity wauld- enſue; and i.that 
which was obſerved: by. att of 'the :Councel, that the: Ferm 
was given to him: and his Afligns, was onely an Atf{wer: to:a 
Caſe put in the argument: upon- Child and Baih's Caſe, which 
was. the Caſe of we and Chappell, (Hill. 9+: Fac R. B89: | 
B. R. which was cited by my Lord 'Ghief Baron 'Taxfield, a- 
gainſt the reſolution of Child and Barly's'Caſe, to Frei d[» 
from the Caſe then before them. And though 3 it-was urged 
in Child and Baily's Caſe, that it was -given upon a Contingen- 
cy to the younger Son, which would ſoon be determined, and | 
end in a ſhort time; yet that weighed [not with the Judges, 
but that they ruled it to bea void Limitation ; and I met late- 
ly with a Judgement in the Common-pleas, which croſſeth that 
Caſe of Rhetoricks and Chappell's, it was Hill. 3s .and 32 Car. 
2. Reg. 1615, Gibſon's and Sanders's Cale ; Matthews poſletied 
of a long Term of years, having Iflue a Son and three Daugh- 

ters, makes his Will, and deviſes his Chattel-Leaſes to his Son, 
 andit that Son die heſbere Marriage, or after Marrjage without 
Ifſue , that then'they ſhould go to the: Daughters. The Son 
| doth Marry,and:dieth withour Iſſue, the Daughters his Execu- 
trixes, againſt whom an Action of 'Debt..is brought upon: a 
Bond, they plead no Aſſets ; and upon a ſpecial VerdiQ, the 
Queſtion being whether this. were Aﬀlets 1 in their hands, it was 
adjudged it was. 

In the report of that Caſe, there are many expreſſions of 
the Courts unwillingneſs to extend theſe Deviſes and Diſpoti- 
tions of Terms,further than the Judges had gofe already. The 
authority of this Caſe doth much ſtrengthen the authority of 
Baily's Caſe, becauſe it doth thwart and opyecs the Judgement 
in Rhetorick, and Chappell's Caſe. 

There was alſo ftarted at the Bar in Pell acid Sims Caſe, 
that a Fee upon a Fee , arifing upon fuch a proximate Con- 
ringency, as might happen in fo ſhort a time as a Life, was a 
good Limitation. Tt is very. true, 'that Caſe is fo adjudged ; 
| but think there might be ſuch reaſon of difterence urged be- 

tween the diſpoſition of a Fee-Simple, and of a Term; for a 
Term may be qualified as to. a man and his Heirs until a mar- 
riage take (effect z but the qualifying. of a diſpofitton of a 
Term cannot be, becauſe when once a Term is given, the qua- 
liication comes too late. 


i 


there will be no end; and fo a Perpetuity will follow. It was 


TW [23] 
_ I dothink that thete have (been Caſes in'this Court, where a 
Term: has been limited co one-anll- the Heits/Malesiof: Nis bo- 
dy, upon:ai Contingeney;'to haþpeiv firſÞWith Limitations o- 
ver, if that Contingency do not lappen; that has deet'#pood 
Eimitationl- As thus 5i4f itbs limited toi the Wife) fla fire, 
and thento the eldeſt Son, if he overlivehis Mother and the 
Heirs Males of his war \ the; Remainder 6yer® to'{ younger 
Son there;::if the eldeſt Son die in the life( of! the Mother, the 


Limitation to the ſecond Son may be good. Bur if hire bed int. & 1 ak 


- 
b 
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an inſtant EFſtate-tafl created upon 2 Ter, with: Rentdinders wt 
over, though there be-a Contingency. as itb/ the (6xpeftations "ph 16h 


him in the Remainder, yet there js fach a 'tvral diſpoſition of 
the Term ,-as after which no Limitations of 'a Term'efht he: 


For that ObjeRion out of: Pell and Brown's Cafe, there 'is no 


ſuch ſare Foundation to build/tipon in' the point of 4 Term; 
becauſe that Cafe' it - ſelf has been controverted' fpce that 
Judgement given, in a Caſe between Jay and Fay, in| les Re- 
ports, 258 and 274; Trinit.'1 65 x, fol. 258: Tis thus, A man 
ſeized in Fee deviſed it' to' one and his Heirs; and if he die 
during the life of his Mother, the Remainder to another and 
his Heirs. 

Fhere is no Opinion given'; but Rolls Chief Juſtice ſaid, a 
Limitation of au Tuheritance after an abſglyte Fee-ſimple , is 
not a good" Limitation, becauſe” this would be to make a erpe- 
tuity, which the Law will not admit ; but if it be upop a con- 
tingent Fee-ſtmple it is otherwiſe; bnt_ fol. 574, where it is 
ſpoken to again by Latch ; lie argued that ic was not a good 
Limitation ; and though he doth cite and confeſs Pet! and 
Brown's Cafe to be adjudged quite contrary to what he atgued, 
yet he tells you, that the Judges did find ſuch Tnconveniences 
arifing upon it, that the Court was divided upon a like Caſe ; 
and fays further, that within nine years. after that Judgement 


2T Fac. it was made a flat Query mm the Serjeattts Cafe ; 04, 


adds moreover , that it hath been ever fince difputable., and 
cites a Caſe and gives you a Roll, but not the Parties names, 
Mich. $7 and 38 Elrz. C. B. Rol. 1149, wherein ' fays the 
Book, after folemn Arguments both at Bar and Bench, it was 
adjudged quite contrary to Pell and Brown's Cafe ; en admit 
that Caſe to be good Law , where will you ſtop, if you ad- 
mit the limitation of a Terth'after an E ved, where ſhall 
tend? for if after one, it miy as well be after twa; and if 
after two, then as well after twenry ; for it may be ſaid, if be 
die within 2o years without Iffye, and fo if within 100, and 


faid 
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faid at the Bar, it:will -be hard-to fruſtrate the intention of the 
Parties :. To that I anſwer, Jotention of: Parties not according 
to Law are not to be; regarded. ' Itrwas the .Jatention/in Child 
and Baily's Caſe, that the younger Son-ſhould have it 3 and fo 
in Burgeſſes Caſe; it. was the Intention the; Daughter ſhould 
have it; -and fo in;Gibſons and Sommers's Cale, it was inten- 
ded for the Daughters, yet: all theſe Intentions were rejeGed ; 
and therefore as to that , it is not at all to weigh any thing in 
the Cafe. + | \, 

It has alſo been obje&ed, but then here is a contingency that 
has aQtually hapned-upon Thomas's death without Iſſue, and fo 
the Honour is come to Henry , I ſay the hapning of the Con- 
tingency. is no ground to judge. : | 

The Limitation good upon it. was not good, if the other Li- 
mitation had ſtood out , and. that I conceive is our Caſe. So 
then for that I think theſe expoſitions have gone as far already 
as they can ; for my part I cannot extend it any further, and 
therefore | conceive in this Caſe, the Plaintiff has no right to 
this Term, but the Decree ought to be made for the Defen- 
dants. 


FOR . : a. © a. —_ 


The «Argument of the Lord Chief Fuſtice North 


Shall not trouble your Lordſhip to repeat the Caſe again, 
for it has been truly opened by my Lord Chief Baron, nor 
ſhall I trouble you with any long Argument, becauſe I think 
there is but one point in the caſe, and that a ſhort one : The 
onely point is this, Whether this contingent Truſt of a Term 
limited to Charles, upon the dying of Thomas without Iſſue 


Male, whereby the Honour did deſcend to Heyry , be geod in 


point of Creation and Limitation for the other two points 
will not trouble the Caſe : For as to that point of the Reco- 
very, in caſe this being not a good Limitation in point of Cre- 
ation, it will make nothing in the Caſe, for it is gone without 
the Recovery. In caſe it be good in point of Creation, the 
Recovery will do nothing ; for that ſuppoſeth it to o0 along 
with the Inheritance : And if this take effeR, then it will uf 
fer no prejudice by the Recovery. Then for the aſſignment 
of Marriot to the Duke, that ſignifieth nothing in the Caſe ; 
it doth indeed ſhew, that if your Lordſhip ſhall decree this 
Cauſe for the Plaintiff, then « hath committed a breach of 
Truſt ; but if for the Defendant , then it is of no weight ar 


all... 
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this breach of Truſt, arid ſo muft 


F 
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render to a perſon that had notice of the raſt.”” S&-thit the” 


Queſtion is barely upon that Gogle' firſt bo F.majar tg Fl 
o60d Limitati6n upon the Contingency! ro' Charles, tlij$ Which 
they call a ſpringing Truſt. My Lord, I take the Rules of this 
Cort, in caſes'of Truſts 'of Tetms, to be the'[iine with Rules 
of Law in Deviſes of Terms * For 'I conceive the Rules of 
Law to prevent Perpetuities; are the policy'bf the Kingdoiti, 
and ought to take place in this Cottrt, as well' as any other 
Court.  So-T take it then, that the Truſt of a Term isas'much 
a Chattel; and under the confideration of 'this 'Court', as the 
Term it ſelf ; and therefore I cannot ſee, why the Trult of a 
Terin upon a voluntary” Settlement , ſhould: be carried fiitther 
in a Court of Equity, than the Devile of a Teri in the Courts 
of Common Law. It is true, where there is a long Term in 
being upoti Mortgage, atid as a ſecurity which isdetermineg, it 
is of great converiiency that it ſhould be kept 'on foot to pro- 
ted the Inheritance 3 and fo it will lie! ſtill to Wait pon the 
Inheritance , and thereupon in mariy Deſcents it will go from 
Heir to Heir, -and that' upon a patricular confidetation, to at- 
tend and prote& the Inheritance*' But for'a meer Chatte] to 
po from Heir to Heir, is not the ſame caſe 3 nor do I fee any 
reafori why this Court ſtiohld carry ſuch a Chattel any further, 
than Deviſesof terms are' carried at' Compioh Law. 
Now let us ſee, and alittle confider, what thoſe Rules are, 


GEE 


and how they are appliable to this Caſe : In both caſes a Terr)” om Jer = = © 


miay be limited for life'to one; with Remainders over,. though 
In the bare conſidetation of Law, an Eſtate for life is a greater 
Eſtate than a Term for years ; bat in caſe*'of an Fſtate-tail 
there can be no ſuch thing ; therefore in Burgeſſes Caſe, the 
Fruſt of a term is limited to A. for life, the Remainder to his 
Wifefor life , the Remainder to: the firſt, ſecond, and other 
Sons ſucceflively,and the Iſſue of theic bodies : and for default 
of ſuch Iſſue, to the Davighters of A: and their Iſſue, the Re- 
mainder to the right Heirs of 4. A. had no Son at that time 
living, nor after ; but the Remainder over was to the Daugh- 


ter of A. in being. It was ſtrongly urged, that the Daughter. 


ſhould have the Truſt veſted in her, and that the Truſt for 
the Daughter ſhould clofe with the Eſtate for life till A. ſhould 
have a Son. But becauſe there was a Limitation to the firſt 
Son of A--and the Iſſue of his body , and the Remainder of 
the Daughter was but to take place, after that Son died with- 
out Iſſue, and fo the others, though it was not to a Son then 


"Hh 


| mY . 4 TT) & 54 , TY _—_ = jg. aj / / 77 A 
all. Tf the Law be for the Plaintiff, then he'niiſt anſwer for/-» 232d” 4 


—— == I SJ @ Ti" 9 Sy L:27 I 
e Duke ; For it js/ 7 furs 


"% . 


DCC Id yy - an 
2 UIEs AG Gs 2 _ we 


chic. 45 RIEL TAS rs Hh 6. 


ERS ons nad - > 
eee re ee ee Ie 


EDS 


- RC ghd: mn $29 
— ——— — 


Ee I cr reaoehoeeermerneyoapt oma 067M an CILIA 


+ ag 
Me 


, Pa : 5 90 *] bo 


[86] 
in jo being. But dhis Fate was in contingencies which did neyer 

happen, y the Come did,not allow of any ſych thing, as any 
Remainder that the Daughter ſhould have, but made a Ne- 
cree far the execution of the Deviles 3. ſp. that it is clear, there 
canbe ng dire} Remainder of the Troſt of a term-ypan an,F- 
Queſtion chen-is, whether there can be any. contingent 
| Reniainder fer this, for. this Caſe depends upon that copſiderg- 
tion; #, & it is Jimjted, ppon a Contingency x if ſuch a thipg 
ſhquld happen in the life of. a-man, and fo it is a ſpringing Trylk 
and good that yay... My; Lrd, I take it in, thisicale , where 

e.can. be pe dire Remainder, there can be no. comingens 
Regyainder, though ir happen pever ſe foon ; Therefore, if a 
Term be limited ta age 2nd. þis Heirs of hisbody, and the die 
without Ifſue of hjs bady within ewo. years che: Remainder 0- 
yer, there can be no ſuch Remainder limited at all, and there- 
fore po. contingent Remainder 3. for: this Remainder is limiged 
at the end of. an Togail, and that is ſo remote a conſideration, 
that as the Law will not ſuffer a direR Remainder upon it, io 

von a Contingency neither. 

"Now in thisCaſe there is onely this difference, if the BRgce- 
js in this Term. .had been limited to.my Lord Maltrepors , 33 
"is here $0, Henry Howard and the Heirs of his body ; and. if 
he die without. Ie in, the life. of How, &e. then, the Re- 
mainder_ over , oy pe had been. clear the Centingency had 
been liited upon, the expiring of the Intail ; apd though ic 
be fajd. that it expires within the compals of the life of a man, 
yet that helps pox in this Caſe at all, as:I conceive ; for I will 
put a caſe upon, 2 Fee-fimple ( upen Pall. and: Bromy's Cale. ) 
A man hmaits an, Eſtate in Fee-limple; to, a man apd bis Heirs, 
9g if he die. without Tab ws the: fe of 7. S. they ta}. 

D.. this is voidz: and the Lord ſhall: have. it by Efcheas , ave 
te ( though.ic be broyghs within the compaſs of the- lify of 
an. ). ſhall, never, be a goad Limitation : And if that. Caſe 

of "Fel and Browa had hean, that 3, man.drviſed Land tq.a. man 
and; his Heirs, whereby, it: would appean, that it was intended: 
the Deviſce ſhould have. had. a Fee-fimple, with. a Remainder 
over, upen a, Coptipgency, I take it- this could not he goed 
by way. of. executory. Deviſe, becauſe a.mans dying; withaut 
Heirs, which to.loſe his Fee-hmple he maſt dg, comes; nov wa- 
der the intention. of the Law, as of a Contingency. An Efate 
for life, in, the jndgment, of the. Lay, is; of longer duration 
than a "Term for. years, ; and the Rylc-in: Child and. Raily's 
Caſe is firm ». that, the expiring of the Limaatipn of a Term 
1n 


[87] 
:1 Tail within the life of a man , will not make good a Li- 
mitation of the Remainder over, which I hold to be a good 
Rule, and the reaſon of it, I conceive, will, reach. to this 
Caſe : For what 1s the difference' ? here isa Contingency in- 
deed 3 but it is to have an Eſtate-tail expire within one Life, 
which rake to be the fame caſe. | Suppoſe the Term had 
been limited to Henry and the Heirs Males of. his body, ſo 
long as Thawas ſhall have Heirs Male, of 4114 bady, that wogld 
fore have cutoff tha Remainder; .and what: is the difference ? 
Fagit dath depend ypon Themes dying; withour Iſſac, where- 
by. the Earldam E ſhould, deſcend, then: when. it is; limited to 
Henry and the Heirs Males of his '/body. | Ad if Thwms dic 
without [ſug in the life of Hemry, itlien over: this aan no! njore 
LT: e it, than jf he had ſaid,if Henry dic without ia during 
te of ancches mans, 

—_ that, 'T thipk, the whale Ter i 19 fwallowed i in- the Eſtate 
rail upon "this conſideration, and there' can be no Remain- 
der of it ; no executary Deviſe.,-nor any, ſpringing 'Truſt ro 
Charles upon this Contingency 3 and , my Lord , upon that 
reafon, I think this Settlement fails, and is diſoppoinied as ito 
the younger Brothers. 

If it had heen kaited to Hewy for Like oncly, and no fur- 
ther ,, then let the Contingency have been what it would, that 
were to happen in his _ *& complicated with: ſeveral aſcen- 

ents, yetit ſhould be gaod in Remainder., :becauſe: the Law 
ys" allow a Reed diceQtly upon an Eflade ene 
and(o it would alſo. in Contingency it that were do hap 
ring the cortinuance' of the particular Eſtate; Buy It opt 
to.be a ſtep further than any of aur Reſalutions. in Law have 
gone yet, and therefore I cannot fce reaſon: to-extend the 
Expoſition any further ; but amr af opinjan it. fails in' 
x Limitation, and ought to be 'dearcced for the” Dcien- 
ane. 
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i. The Lord Chief Fuftice Pemberton's Opinion. ' 


then to come to Charles and the Heirs -Males of his body; 
whicther this be #'g00d Remainder to Charles is the Queſtion. 
For ab\toany:thing of the Recovery or the Aſſignment, I ſhall 
put'it huite out''sf 'the Caſe; and do not think it will have a- 
ny. influence ypon-the Caſe as it: lies before us. And indeed 
I doifirſ{ think thatthe Earl:of Arnidel 'did - certainly defign, 
thatiifimy Lord'Mzltravers ſhould &die' without 'Tfhue Male; 
whereby the Honour of the Family ſhoald: come to my Lord 
Duke:that now is,' Charles ſhonld have this/Fftate'; and his in- 
tentions are:manifeſt by creating this Term, which could be of 
no other ule brit tocarry over'this'Eſtate to Charles a younger 
Son, upon theelder Sons dying witkiout Iffue. And I do think 
truly that this was but a reaſonable Intention of the Father ; 
for there being to come with the Earldom a great Eſtate that 
would ſo well ſupport it, it was reaſon, and the younger Sons 
might expect it, that their Fortunes might be ſomewhat advan- 
ced by their Father in caſe it ſhould ſo happen. It was a rea- 
ſonable expeRation in them; and truly I think it was the plain 
intention of the Farl. And there is no great queſtion but it 
might have been made good and effeQual by the limitation of 
two Terms ; For if one Term had been limited to determine 
-tpon the death of Thomas without Ifſue , and that to be for 
the now Duke of Norfolk, and another Term then to com- 
mence and go over to Charles, that would certainly have 


been 


Wt 


[29] 
been good, and carried the-Eſtate to Charles upon that Con- 
ringency 3 bur as this. Caſe now is, [ do think that this way 
that is now taken is not a good nor a right way ; for I take 
this Limitation to Charles to be yoid in Law. And asto thar, 
I know there is a famous difference of limiting Terms that 
are in Groſs, and Terms that attend the Inheritance. As to 
Tertns that are in Groſs , I think it will be granted ( becauſe 
it hath been ſetled fo often ) they are not Sake of limita- 
tion to one after the death of one without Iflue 3; for ſo are 
all the Caſes that have been cited, I think farther , it is as 
clear, that upon Terms attendant upon an Inheritance, there 
may be ſuch a Limitation, to wit, that a Term that waits 
upon an Inheritance after the death of one without Iſſue, may 
oO over to another : But then it is capable of. ſuch a Limita- 
rion in that Caſe, with this reſtriction ; that is, if the Inhe- 
ritance be fo limited ; for though it be attendant ever fo niuch 
upon the Inheritance, yet that attendance cannot make it ca- 
able of another Limitation than that Inheritance ' is capable 
of: For if 1 havean Eſtate in Fee-ſimple, and have the Truſt 
of a term attendant upon that, and I will let the Eſtate of 
Inheritance deſcend to my Son, I cannot. in this caſe ( though 
the Term be attendant ) limit it , that if my Son die with- 
out Ifſue, that Term ſhall go over ; it 1s not capable. of any 
Forreign Limitation whatſoever 3: for as to that, it is a Term 
in Gros , it hath not the quality of a Term attendant upon 
the Inheritance at all ; for firſt , it would fail of an Inheri- 
tance, and a "ae >" to ſupport it, and further than a Term 
can be ſupported with a like Eſtate, of Inheritance ; Tt will 
tail to be a Term attendant upon the Inheritance. Now here 
the Eſtate of Inheritance is limited to Henry and the Heirs 
Males of his body, with Remainders to Charles and the Heirs 
Males of his body. Now thus the Term. is capable of a Li- 
mitation to Henry and the Heirs Males of his body. And 


' for want of ſuch Iſſue, to Charles and the Heirs Males of 


his body, becauſe it hath an Inheritance, on which it depends, 
to go along with it and ſupport it: But to take this out of 
ts right Courſe and Channel , and; put another Limitation 
upon it : That upon the dying of Thomas without Ifſue, 
whereby the Earldom ſhall deſcend, this ſhall go oyer-to 
Charles ; alas it cannot be, becauſe it hath no Free-hold or In- 
heritance to ſupport it. 


And then beſides , it could not. - have that reaſon that the 


Law intends for its permitting ſuch Limitations to Terms at- 


tending 


[39] 


tendmg the Inheritance ; for I take it, the reaſon why Terms 
are admitted to be attendant upon the Inheritance , and to be 
capable of Limitations to go along with the Inheritance , is 
their relation they have to the Inheritance ; and becauſe it is 
for the benefit of the Inheritance, and that I conceive was the 
onely reaſon that ' at firſt' guided theſe _—_ of the 
Court of Chancery , that theſe Terms ſhould be admitted 
to' wait upon the Inheritance to protet it when Mortgages 
were made in former times by Feoffments, upon condition of 
payment of money; we'hear of none of theſe Terms. But 
m the latter co Queen Ehzabeth's time , and fince, the 
way of limiting ' Terms in Mortgages came up in uſe, and 
then upon the buying of Inheritances came 'in the Truſt of 
theſe terms; and they that purchaſed were adviſed to 
keep thofe Terms on foot, to protect their purchaſed Inhert- 
tance. x Rb Res 

I muſt look upon this indeed as a new Cafe of Novel in- 
vention ; for in truth I think, in truth, it is Prima Impreſſronis, 
and 'nohe of the former Caſes have been exaQtly the ſame : 
For this Tertn here does: partake ſomewhat of a Term in 
Croſs, 'and fomewhat of 'a' Term attendant' upon an Inheri- 
tante ; -and "if thiere' ſhonld be ſuch. a Limitation admitted, 
ſuch a'forreipti Limitation as this is, (I call it Forreign, becauſe 
It is riot that which poes along with the Inheritance. ) If that 
be allowed, we know not what inventions may grow upon 
this 'for T know mens Brains are fruitful in inventions, as 
we may ſee in Matthew Manning's Caſe. It was. not foreſeen 
not thought whe that Judgement was given, what would 
be the Conſeqtiente when once” there was att Allowance of 
the Limitation 'of a Term after the 'death of 'a perſon, pre- 
fently it was diſcerned, there was the ſame reaſon, for after ewen- 
ty \niens'lives 38 after one; and fo then'it was held and agreed, 
that ſo long as the Limitation'exceeded not Lives im being, at 
the creation of the Eſtate, it ſhould extend fo far. That came 
to'prow upon'them'then';' and now if this be admitted , no 
man can foreſee 'What anill Effe& ſuch an ill Allowance might 
Eve there , nifbfit ſich Eiviications'come in as would incum- 
ber Eſtates and mightily ehtatiple Lands.” | 
' Thi'is"cerrahn, fach andfowed' Limitation would adde a 
prdater 'check'to Fares] than ever was made by Limitations 
of Inheritance : For when an Eſtate of Tnheritance was li- 
mitteU'to a man and his Heirs'Males of his body , with Re- 
mainders over, 'afid a Term was Hitfited accordingly to wait 
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[31 ] 
upon the Inheritance. In that Caſe , he that had the firft E- 
ſtate-tajil , had full power over the Term, to alienate it it he 
pleaſed; for it is notan Eſtate within the Statute De Dow#nih 
and I doubt not that had a great Influence upon the Judges, 
when they made the difference between Terms for years ih 
Groſs, and Terms attendant upon the Inheritance. For 
Terms in Groſs , they could not be aliened in fuch a Caſe; 
but Terms attending upon the Inheritance , though under 
ſuch Limitations, the parties could alien them. | | 

Bur now if this Limitation in queſtion were good , then 
Henry could not part with it, becauſe it is to him and his 
Heirs Males of his body, under a collateral Limitation of his 
brothers dying without Iflue, and the Earldom deſcending to 
himſelf, and then his Eſtate was to determine, and ſo it would 
fetter that which if it had been a Term attendant, &9»c. would 
have been alienable. 

[ have ſeen the time often when they have refuſed to car- 
ry Caſes fiirther than the Precedents have been in former 
times ; and peradventure it would be dangerous if we ſhould 
do ſo here; and it ſeems to me to be an odd kind of Eſtate. as 
this Limitation makes it ;and if ſuch a conſtruction as the Plain- 
tiffwould have ſhould be made, it would bring it under a great 
uncertainty. To take this Eſtate as it ſtands in Hewry and the 
Heirs Males of his body, it is by this Limitation made , and 
ſo indeed , I think it is'a Term that wairs upon the Inheri- 
tance : But if this that is contended for be admitted to be a 
good” Limitation upon the Contingency of Thomas's dyin 
without Iſſue Male ; then the Eſtate in Charles would be a 
Term in Groſs, for it hath no Inheritance to attend upon. 
Then ſuppoſe Henry had died without Ifſtze Male in Charles's 
life-time , then it is a Term attendant upon the Inheritance a- 
gain. If Charles die in the life of Henry , it goeth to the 
Executors. If Henry in the life of Charles , it goes to the 
Heirs. 

Therefore I think that this Eſtate being limited in another 
way, and being it would endure a ſtrain further than any yer 
has been attempted, and it being to commence upon Thomas's 
dying without Iſſue Male, and not attendant upon any Inhe- 
ritance, it is ſuch an Eſtate as the Law cannot allow of, but 
void ja Limitation and Creation ; and fo I take it the Plain- 


tiffs Bill ought ro be diſmiſſed; 
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The Firſt Argument. 
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HIS is the Caſe. The Plaintiff, by his Bill de- 
mands the benefit of a Term for two hundred 
Years, in the Barony of Greyſtocke , upon theſe 
ſettlements. Fe: 

Henry Fredericke late Earl of Arundel and Surry , Father of 
the Plaintiff and Defendant, had Iflue, Thomas, Henry, Charles, 
Edward, Francis and Bernard; and a Daughter, the. Lady K4- 
tharine : Thomas Lord Maltravers, his eldeſt Son was Non com- 
bos Mentis, and care is taken to ſettle the Eſtate and. Family, 
as well as the preſent circumſtances will admit. And there- 
upon there are two Indentures drawn, and they are both of 
the ſame date. The one is an Indenture between the Earl of 
Arundel of the one part ; and the Duke of Richmond; the Mar- 
quels of Dorcheſter, Edward Lord Howard of Eaftcricke, and 
Sir Thomas Hatton, of the other part : it bears date the T'wen- 
ry firſt day of March, 1647. Whereby an Eftate is conveyed to 
them and their Heirs; To theſe uſes; To the uſe of the Earl 
for his life. 

After that to the Counteſs his Wite for her life, with power 
ro make a Leaſe for 21. Years, reſerving the antient Rents. 

The remainder for 200. Years. to thole Truſtees, and that 
upon ſuch truſts, as by another Indenture intended to bear date 
the fame day the Earl ſhould limit and declare; and then the 
remainder of the Lands are to the uſe of Henry, and the Heirs 
Males of his Body begotten, with like remainders in Tail to 
Charles, Edward, and the other Brothers ſucceſſively. 

Then comes the other Indenture, which was to declare the 
Truſt of the Term for 200 Years, for which all theſe prepa- 
rations are made, and that declares that it was intended this 


Aa ' Term 


(21) 

Term ſhould attend the Inheritance, and that the profits of 
the- ſaid Barony, ec. ſhould be received by the ſaid Henry 7 
Howard, and the Heirs Males of his Body ſo long as Thomas and F 
any Iflne Male of his Body ſhould live, (which was conſe- 

quently only during his own life, becauſe he was never likel 
to Marry ) and if hedye without Ifſue in the life-time of Hen- 
| ry, not leaving a:Wite priveyrent Enſeint 'of a, Son, 0r-1t after DAY 
© his death, the Dignity of Farl of Arundel ſhould deſcend upon b 
Henry ; Then Hexry or his Iſſue ſhould have no farther benefit 
or profit of the Term of 200'Years. Who then ſhall ? Burt 
the benefit {hall redound to the younger Brothers in manner 
following. How is that? To Charles and the Heirs Males of 
his Body, with the like Remainders in Tail to the reſt. Thus 
is the matter ſettled by theſe Indentures ;_how this Family. 


was to be provided for, and the whole Eſtate govern'd for 


the time to come. -..” | HOWE ms 
Thele Indentures are both ſealed and delivered in the pre- 
 *. fence of Sir Orlando Bridgman, Mr. Edward Alehorn and My, John 
' Alehorn, both of them my Lord Keeper Bridgman's Clerks; I 
knew them to be ſo: I | 
This Arteftation.of theſe Deeds is a Demonſtration to me 
they were drawn by Sir Orlando/Bridgmen. . b- 

After this the Contingency does happen : for 'Thomas Duke | 
of Norfolk dies without Iflue, .and the Earldom of Arundel as | 
well as the Dukedom of Norfolk deſcended to Henry now 
Duke of Norfolk; by Thomas his death without Iſſue : preſent- ; 
ly upon this the Marquels of Dorcheſter, the ſurviving Truſtee 
of this Eſtate, afligns his Eſtate ro Marryot, but he doth it up- 
on the ſame Truſts that he had it himſelf : Mr. Marryot afligns 
his intereſt frankly to:my Lord Henry,the now Duke, and ſo has 
done what he can to merge and extinguiſh the Term by the = 
ſigning it to him, who has the Inheritance. I 

To excuſe the Marqueſs of Dorcheſter from cooperating in b 
this matter, it is ſaid, there was an abſolute neceſlity ſo to do ; 
Becauſe the Tenants in the North would not be brought to re- 
new their Eſtates, while ſo Aged a perſon did continue in the 
Seigniory, for fear, if he ſhould dye quickly, they ſhould be 
compelled to pay a new Fine. But nothing in the World can 
excuſe Harryot from being guilty of a moſt wilful and palpa- 
ble Breach of Truft, if Charles have any Right to this Term : 

fo that the whole contention in the Caſe is to make the Eſtate 
limited to Charles, void, void in the Original Creation, if not ſo, 

-yoid by the common Recovery ſuffered by the now Duke, and E 
the Aſlignment of Marryot. If the Eſtate be Originally void, > 


which 


ry, for a palpable Breach of Trult of which they had notice. 


W-a 


p 


[1 


I am in a very grear ſtrait in this Cafe : I am affiſted by as 


TIED 


of ſo univerſal-a Concernment to all Mens Rites and Properties, in 
point of diſpoſing of their Eſtates, as to moſt conveyances, 
made and ſettled in the late rimes and yet on foot, that being 
afraid I might ſhake mare ſertlements than I am willing to do, 
1 am not diſpoſed to keep ſocloſely and ſtrictly to the Rules of 


F Law as the Judges of the Common-Law do, as not to lookts 

3 the Reaſons and. Conſequences that may follow upon the 'de- 
; texmination of this Caſe. Ee EE 
? I cannot ſay in this Caſe, that this Limitation is void, ard _ , _ 


becauſe this is a point, that in Courts of Equity (which are not 
favoured by the Judgments of the Courts of Law) is feldsm 
debated with any great Induſtry at the Bar ;. but where they 
are poſleſſed once of the Cauſe, they preſs for a Decteg, ac- 
cording to the uſual and known Rules of Law ; and think we 
are not to examine things. And. becaule it is probable this 
Cauſe, be it adjudged one way or other, may come jnto the 
Parliament, I will take alittle pains to open the Caſe, the Con- 
ſequences that depend upon it, and the Reaſons that lye upon 
me, as thus perſwaded, to ſuſpend my Opinjon. po iheabes 

Whether this Limitation to Charles be void or no, is the Que- 
ſton. Now, firſt, theſe things are plain and clear, and by ta- 
king notice of what is plain and clear, we ſhall come to ſee 
what 1s doubtful. - Ke rm 

1. That the Term in Queſtion, tho' it were attendant upon -2724 Ls 
the Inheritance, at firſt, yet upon the hapning of the Contin-/! 97 7 ad ah 
gency, it is become a Term in groſs to Garls | Meme 


Fe 
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2. That 
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2. That the Truſt of a. Term in groſs can be limited no 
otherwiſe in Equity , than the Eſtate of a Term in groſs can 
be limited in Law: for I am not ſetting up a Rule of Proper- 
ty in Chancery, other than that which is the Rule of Proper- 
ty at Law. | = 

3. It is clear, That the legal Eſtate of a Term for Years, 
whether it be a long or a ſhort Term, cannot be limited to 
any Man. in Tail, with the remainder over to another after 
his death without Iflue ; Thar is flat and plain, for thar is a 
direct perpetuity. | 

4. If a Term be limited to a Man and his Iflue, and if that 
Iflue dye without Iflue, the remainder over, the Iſſue of that 
Iflue takes no Eſtate ; and yet becauſe the remainder over can- 
not take place, till the Iflue of that Iflue fail, that remainder 
is void too, which was Reeves Caſe ; and the reaſon is, becauſe 
that looks towards a perpetuity. 

. If a Term be limited to a Man for life, and after to his 
firſt, ſecond, third, ec. and other Sons in Tail ſucceſſively, 
and for defaulr of ſuch Iſſue the remainder over, tho' the con- 
tingency never happen, yet that Remainder is void, tho' there 
were never a Son then born to him; for that looks like a per- 


Modern Re- petuity , and this was Sir William Backburſt his Caſe in the 16. of 
ports, 115. this King. | 


6. Yer one ſtep further than this, and that is Burgis's Caſe, 


Modern Re- A Term is limited to one for life, with contingent Remain- 
ports, 115 ders to his Sons in Tail, with remainder over to his Daughter, 


tho” he had noSon; yet becauſe it was foreign 'and diſtant to 
expect a Remainder after the Death of a Son to be born with- 
out Ifſue, that having a proſpect of a perpetuity, alſo was 
adjudged to be. void. oo . 

Theſe things having been ſettled, and by theſe Rules has 
this Court always governed it ſelf : But one ftep more there 
is in this Caſe. 

7. If a Term be deviſed, or the Truſt of a Term limited 
to one for Life, with twenty Remainders for Life, ſucceſſive- 
ly, and-all the perſons in eſſe, and alive at the time of the Li- 
mitation of their Eſtates, theſe tho' they look like a poſſibility 
upon a poſlibility, are all good, becauſe they produce-no in- 
convenience, they were out in a little time with aneaſie inter- 
pretation, and ſo was Alford's Caſe. I will yet go farther. 


' Rell.abr. tit,  $. In the Caſe. cired by Mr. Holt, Cotton and Heath's Cale, a 
deviſe, 612. Term is deviſed to one for 18. Years, after to C. his eldeſt 


Son for Life, and then to the eldeſt Iſſue Male of C. for Life, 
tho' C, had not any Iflue Male atthe time of the Devile, or 
dearh 


death of the Deviſor, but before the death of C. it was reſol- 
ved by Mr. Juſtice Jones, Mr. Juſtice Crook, and Mr. Juſtice 
Berkley, to whom it was referred by the Lord Keeper Coventry, 
that it only being a contingency. upon a Life that would be 
ſpeedily worn our, it was very good ;. for that there may be a 
poſſibility upon a poſibility, and that there may be a contin- 
ency upon a contingency, is neither unnatural nor abſurd in 
it ſelf ; but the contrary Rule given as a Reaſon by my Lord 
Popham in the Rector of Chedington's, Caſe, looks like a Reaſon ,, , ;v, 
of Art; but, in truth, hasno kind of Reaſon in it, and I have 
known that Rule often denied in Weſftminſter-Hall. In truth, e- 


very Executory Deviſe is ſo, and you will find that Rule nor 


to be allowed in Blanford and Blanford's Caſe, 13. Jac. 1. part 
of my Lord Rolls, 3 18. where he ſays, It that Rule take place, 
it will ſhake ſeveral common Aflurances : And-he cites Para- 
mour's and Tardley's Cale in the Commentaries where it was ad- 
judged a good Deviſe, thoughit were a poſlibiliry upon a 
poſlibility. Hy | 

Theſe Concluſions, which I have thus laid down, are but 
Preliminaries to the main Debate. Ir is now fit we ſhould 
come to ſpeak to the main Queſtion of the Caſe, as it Rtands 
upon its own Reaſon, diſtinguiſhed from the Reaſons of theſe 
Preliminary ; and ſo the Cale is this. 

The Truft of a Term for 'I'wo Hundred Years is limited to 
Henry in Tail, provided if 'Thomas die without Iflue in the life 
of Henry, fo that the Earldom ſhall delcend upon Henry, then 
to goto Charles in Tail ; and whether this be a good Limitati- 
on to Charles in Tail, is the Queſtion; for moſt certainly ir is a 
void Limitation to Edward in Tail, and a void Limitation to the 
other Brothers in Tail : But whether it be good to Charles is the 
doubt, who is the firſt taker of this Termin groſs ; for ſo it is 
(I take it ) now become, and I do under favour, differ from 
my Lord Chiet Juſtice in that point ; for, if Charles die, it will 
not return to Henry; for that is my Lord Cook's error in Leonard 
Loveis's Caſe : for he ſays, That if a Term be deviſed to one 
and the Heirs Males of his Body, it ſhall go to him or his Exe- 
cutors, no longer than he has Heirs Males of his Body ; bur it 
was reſolved otherwiſe in Leventhorp's and A4ſhby's Caſe, 11.Car. 
B. R. Rolls Abridgment, Title Deviſe, fol. 611. for theſe 
Words are not the Limitation of the time, but an abſolute diſ- 
poſition of the Term. | 

But now let us, I ſay, conſider whether this Limitation be 
g00d to Charles or no. It hath been ſaid, 
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0bj. 1. It is not good by any means; for it is a pollibility 
upon a poſſibility. | ; 

Anſw. That is a weak Reaſon, and there is nothing of Ar- 
gument in it, for there never was yet any Deviſe of a Term 


with Remainder over, but did amount to a poſlibility upon a 


poſſibility, and executory Remainders will make it fo. 

0bj. 2. Another thing was ſaid, it is void, becauſe it doth 
not determine the whole Eſtate, and ſo they compare it to 
Sir Anthony Mildmay's Caſe, where it is laid down as a Rule, 
that every Limitation or Condition ought to defeat the intire E.- 


ſate, and not to defeat part, and leave part not defeated; and 
it cannot make an Eſtate to ceale as to' one perſon, and not 


as to the other. But, 

Anſw. IT do not think, that any Cale or Rule was ever 
worle applied than that to this ; for if you do obfervye this Caſe, 
here is noP7ovi/o art all annexed to the lega] Eftate of the Term, 
but to the equitable Eftate, 'thart is built upon the legal Eſtate 
unto the Eſtate to Henry, and the Heirs Males of his Body, to 
attend the Inheritance with a Proviſo, If Thomas die without 
Ifſue in Henry's life, and the Earldom come to Henry, then to 
Charles : which doth determine the Eſtate to Henry and his Hue; 
but the other Eſtate given to Charles doth ariſe upon this Pro= 
viſo, which makes it an ablurdity to ſay, that the ſame Proyi- 
ſo, upon which the Eſtate ariſeth, ſhould determine that E- 
ſtate too. - 

0bj. 3. The graet matter objected is, It is againſt all the 
Rules of Law, and tends to a perpetuity. 

Anſw. If it tends to a perpetuity, there needs no more to be 
ſaid, for the Law has fo long laboured againſt perpetuities, that 
it is an undeniable Reaſon againſt any ſettlement, if it can be 
found to tend to a perpetuity. 

Therefore let us examine whether it doſo, and let us ſee 
what a Perpetuity is, and whether any Rule of Eaw is broken 
in this Caſe. 


7; A perpetuity is the ſettlement of an Eſtate or an Intereſt 
yj --1n Tail, with ſuch Remainders Expectant upon it, as are in 


no ſort in the power of the Tenant in Fail in poſſeſſion, to 
dock by any-Recovery or Aſſignment, bnt ſuch Remainders 
muſt continue as perpetual clogs upon the Eſtate : ſuch do 
fight againſt God, for they pretend to ſuch a ſtability in hu- 
man Afﬀairs, as the nature of them admits not of, and they 
are againſt the Reaſon and the policy of the Law,and therefore 
not to be endured. 


But 


(72 
Bur on the other ſide; future Intereſts, ſpringing Trufts, or 

2 Truſts 'Executory, temainders that are to emerge and ariſe 
m upon -Contingencies, are quite"gut of the Rules and Reaſons 
I of Perpetuities, nay, out of the'reaſon upon which the Polic 
of the Law is founded in'thiofe Cafes, efpecially, if they be 
not of remote or long conſideration ; bu flich'as by” a natural 
and eaſje interpretation will ſpeedily wear out, and fothings 
come to their right Channel again. | 
7 Let-us examine'this Rule with, tefpect'to Freehold-Eſtates, 
p and fee whether thereit will amomit'to the ſame Iffiie, 
# | There isnotin the Taw a clearer Rule 'than this, that there 
4 can beno Remainderslimitted after a Fee fimple, fo is the ex- 
preſs Book : Caſe 19 Hen. 8. m'my Lord Dyer ; but yet the 
nature of things, andthe neceffity of commerce berween Man 
and Man, have found a way to paſs by that Rule, and thar 
is thus ; either by way of Uſe, or by way of Deviſe : There- 
fore if a Deviſe-be ro a Man and his Heirs, and if he dye 
without Iſſue in the life of B. then ro B. and his Heirs : this 
is a Fee ſimple upon a Fee ſimple, and yet it has been held 
to be Good. | POE | 

My Lord Chief Baron did ſeem to think, that this Reſolu- 
tion did take its Original from Pells and Brown's Caſe ; but it Cro. Mit. 


F did not ſo, the Law was ſetled before ; you imay find it ex- 18 Fac.590 
f preſly reſolved 19 Eliz, in a Caſe between Hide and Lyon, 3 Leonard. 
$. 3. Leonard, Which, of the Books that have lately come out, %. 

7 is one of the beft ; and.ir was there adjudged to be ſo good a 


limitation, that the Heir who pleaded riens peer deſcent was 
forced to pay the Debt, and it had the concurrence of a judg- 
ment in 38 Fliz, grounded upon the Reafon of Wellock, and 
Hammoni's Caſe cited in. Beraſton's Caſe, where it is ſaid; Crooke, 
Eliz. 204. ina deviſe it may well be, that an Eftate in Fee 
ſhall ceaſe in one, and be trarisferred to another : all this was 
- before Pells and Brown's Cafe, which was in 18 Jac, It is 
true, it was made a Queſtion afterwards in the Serjeants Caſe ; 
| bur what then? We all knowthat to be no Rule ts judge by ; 
for what is uſed to exerciſe the Wits of the Serjeants, is nor a 
governing Qpinion to decide rhe Law. It was alſo adjudged 
in Hi, 1649. when my Lord Rolls was Chief Juſtice, _ a- 


z gain in Mich, 1650. and after that indeed in 1651. it was re- 
'N ſolved otherwiſe in Jay and Fay's Caſe : but it has beer-often 
* agreed that where ir is within' the compals of one Life, that 


the Contingency is to happen, there is no danger of a perpe. 
Fl tuity. And I oppoſe it ro tharRule which was taken by one 
3 of the Lords the Judges, That where no Remainders can be 
: | _ Imi- 
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limited, no contingent Remainder can be limited , which I 
utterly deny , for there can be no Remainder limited after a 
Fee ſimple, yet there may a contingent Fee {imple ariſe out of 
the firſt Fee, as hath been ſhewn. | | 

Thns it is agreed to be by all ſides in the Caſe of an Inheri- 
tance ; but now ſay they, a Leaſe for Years, which is a Chat» 
tel, will not bear a contingent Limitation in regard of the 
poverty and meanneſs of a Chatte] Eſtate, Now as to this 
point, the difference between a Chattel and an Inheritance is 
a difference only in Words, but not in ſubſtance,nor in Reaſon, 
or the Nature of the thing : for the owner of a Leaſe has as 
abſolute a power over his Leaſe, as he that hathan Inheritance 
has over that. And therefore where no perpetuity is introdu- 
ced, nor any inconveniency doth appear, there no Rule of 
Law is broken. 

The Reaſons that do ſupport the ſpringing Truſt of a Term 
as well as the ipringing ule of an Inheritance, are theſe. 

1. Becauſe it hath hapned ſometimes, and doth frequently, 
that Men have'no Eſtates at all, bur what conliſt in Leaſes for 
Years : Now it were not only yery ſevere, but (under favour) 
very abſurd, to ſay that he who has no other Eftate but what 
conlifts in Leaſes for Years, ſhall be incapable to provide for 
the Contingencies of his own Family, tho theſe are direc! 
within his view and immediate proſpect. And yet if that be 
the Rule, ſo it muſt be ; for I will pur the Cale; A Man that 
_hath no other Eſtate but Leaſes for Years, Chattelsreal, treats 
/of4o5# 9 Te jp for the Marriage of his Son, and thereupon it comes to this 
Ne /7 "agreement : Theſe Leaſes ſhall be ſerled as a. Joynture for the 
.0 Ren ples Wife, and proviſion forthe Children : ſays he, Iam content, 

Fe; fu how ſhall it be done > Why thus ; You ſhall aſſign all theſe 
24 Terms to obn a Styles, in Truſt for your ſelf and your Execu- 
tors, if the marriage take no effect ; Bur then, if it takes effect, 
to your Son while he lives, to his Wife after while ſhe lives, 
with Remainders over. I would have any one tell me whe- 
ther this were a void limitation upon-a Marriage ſettlement ; 
or if it be, what a ftrange abſurdity is it, that a Man ſhall ſettle 
it if the Marriage take no effe&, and ſhall not ſettle it if the 
Marriage happen : : | 
2. Suppoſe the Eftate had been limited to Henry Howard 
and the Heirs Males of his Body, till the death of Thomas with- 
out Iflue, then to Charles, there it had been a void limitation 
to Charles : if then the addition of thoſe words, If Thomas dye 
without Tſſue in the life of Henry, @c. have not mended the mar- 
| ter, 
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. toſee thar the Judges of the Law did govern themſelves by the /* ferpa fe tt 
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ter, then all thar addition of Words goes for nothing, which 
it is unreaſonable and abſiird to think it ſHould. 

3- Another thing thefe'is, which I take to be unan{werable, 
and I gather it from what fell from my Lord Chiet Juſtice 
Pemberton; and when I can an{wer thar Caſe, 1 ſhall. be able 
to anſwer my ſelf very much for that which I am doing. Sup- 
poſe the Proviſoe had been thus penned, And it Thomas die 
without Iſſue Male, living Henry, ſo that the Earldom of Arun= | Ec 
del deſcend upon Hey, rhen the Term of 200 Years limited to + 
him and his Iſſue, hall utterly ceaſe and derermine, but then 
anew Term of 20o Years ſhall ariſe and be limited to the ſame 
Truſtees, for the Benefit of Charles in Tail. This he thinks 
might have been well enough ;/ and atraitied the end and in- 
tention of the Family, becauſe then this would not be a Re- 
mainder in Til upon a Tail, bur a new Tetm created: 

Pray let us ſo relolve Caſes here, that they may ſtand with 
the reaſon of Matjkind, when they ate debated abroad. Shall 
chat be reaſon here that is-not'reafon ir'atiy part of the World 
beſides ? I would fain know the difference, why I may not raiſe 
a new ſpringing Truft'upon the ſame Term, /as well as a new 
ſpringing Term upon the ſame Truſt; char is ſuch a chioanery of 
Law as will be laugh at all over the Chriſtian. World; 

4. Another Reaſon I go on is this; That the meaniiefs of 
the conſideration of a Term for years, and of a Chattel Inte- 
reſt, is not to be regarded : for whereas this will be ho reaſon 
any where elſe; ſo I ſhall ſhew you, that-this Reaſon, as co 
che Remainder of a Chittel Intereſt, is x Realon that has been 
exploded our of Weſtminſter-Hall. There was. a time indeed 
char this Reaſon did fo tar prevail, that'all the Judges in the 
time of my Lord Chancellor Rich, did 6 Fdyardi 6 deliver their 
Opinions, 'Thatif a Term for Years be deviſed to one, provi- Dyer,fol.7.4, 
ded, that if the Devilee die, living F.S: then to go to: F.S. 
that remainder to f. S. 1s abſolutely void, becauſe fuch a 
Chattel Intereſt of a Term for Years is leſs than a Term for 
Life, and the Law will endure no limitation over. - Now this 
being a Reaſon againſt Senſe and Nature, the World was not 
long governed bv it, but in ro Eliz, in Dyer, they begart to hold p,.,,,c.-+ 
the Remainder was good by Devifee; and ſo 15 Eliz. ſeems too, 
and 19 Eliz, it was by the Judges held ro be a good Retmain- 
der; and that was the firſt time thar an executory Remainder 2/"/:325: 
of a Term was held to be good. When the Chancery did begin ag# 1h 


reaſon of rhe thing, this Court followed their Opiaion, the {wy Pagel ys 
better to fix them in it, they allowed of Bills by the remain--vro r+ Nee 2. 
Cc der 
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der Man, to compel the Devilce of the particular Eſtate, to put 
in ſecurity that he in Remainder ſhould enjoy it according to 
the Limitation. And for a great while ſothe practice ſtood, 
as they thought it might well, becauſe of the Reſolution of the 
Judges, as we have ſhewn : but after this was ſeen to multiply 
the Chancery Suits, - then they began to reſolve that there was no 

| need of that way, but the executory Remainder Man ſhould 

Lad fem preenjoy it, and the Deviſee of the particular Eſtate ſhould have 

||0898 þ2#774, 5 no power to bar it. Men began to preſume upon the Judges 

from wt * then, and thought if it were good as to Remainders aſter F- 

WP 7 - > © © © ſtates for Lives, itwould be goodallo as toRemainders upon 

| _ ._ Eftates Tail : That the Judges would not endure, and that is 


ea 


tempted to break in the World. Now then come we to this 
Caſe, and if ſo be where it does not tend to. a perpetuity, a 
Chattel Intereſt will bear a Remainder over, upon the {ame 
Reaſon it will bear'a Remainder over upon a Contingency, 


IT a life, otherwiſe, it is only to ſay, it ſhall not , becauſe it 
| nA Footer, "ſhall not :. For there is no more inconvenience in the one than 

| hy in the other. | 
| Come we then at laſt, to that which ſeems moſt to choak 
the Plaintiffs Title to this Term, and that is the reſolution in 
Child and Baylie's Caſe : For it is upon that Judgment, it ſeems, 
all Conveyances muſt ſtand or be ſhaken, and our Necrees 
made. Now therefore I will take the liberty to ſee what 
that Caſe is, and how far the Opinion of it ought to prevail 

in our Caſe. 2x 

x. If Child and Baylie's Caſe be no more than as it is report- 
ed by Rolls, part. 2. fol. 129. then it 1s nothing to the purpole : 


and if hedies without Ifſue, to Thomas, withour laying, in the 
life of Thomas ; and ſo it is within the common Rule of a Li- 
mitation of a Term in Tail, with Remainder over, which 
il cannot be good. | 

Nil But if it be as Juſtice Jones has reported it, fol. 15, then it 
| is as far as it can go, an Authority : For it is there ſaid to be, 
iff living Thomas. | Bur the Caſe, under favour, is not altogether 
as Mr. Juſtice Jones hath reported it neither; for I have ſeen a 
Copy of the Record upon this account ; and, by the way, no 
l Book ef Law is ſo ill corrected, ,or {o ill printed as that. 

ld The true Caſe is, asit isreported by Mr. Juſtice Crook; and 


Cre. Hil.15. : 


Fac. 459. *« 


\f 


;fo fixed a Reſolution, that no Court of Law or Equity ever at- 


ll where that Contingency doth wear out within the compaſs of 


A Devile of a Term to Dorothy for life, the remainder to William, 


with Mr. Juſtice Crooks Report of it, doth my Lord Rolls agree, 
in his abridgment, Title Deviſe, 612. There it is, a Term of 


LIMI 


( 33:5 ; | 
-6 Years is deviſed to Dorothy for life, then to William and his A(- 
ſigns all the reſt of the Term, provided if William die without 
Iflue then living, then to Thomas ; and this 1s in effe& our pre- 
ſent Caſe; I agree it. But that which I have to ſay to this Caſe is. 
Firſt, It muſt be obſerved, - that the Reſolution there, did 
go upon ſeveral Reaſons, which are not to be found in this Caſe. 
i. One Reaſon was touched upon by my Lord Chief Baron, 
That William having the Term, to him and his Aſſigns, there 


could be no Remainder over to Thomas, of which Words there 


is no notice taken by Mr. Juſtice Jones. | | 

2. Dorothy the Deviſee for life, was Executrix, and did afſent 
and grant the Leaſe to William, both which Reaſons my Lord 
Rolls doth lay hold upon, as material, to govern'the Caſe. 

3. William might have aligned his Intereſt, and then no Re- 
mainder could take place, for the Term was gone. 

4. He might have had Iflue, and that Iflue might have aflign- 
ed, and then it had pur all out of doubt. w 

5. Bur the main Reaſonof all, which makes me oppoſe it; 
ariſeth out of the Record, and is not taken notice of in either 
of the Reports of Rolls, or Jones, or in Rolls Abridgment. The 
Record of that Caſe goes farther, for the Record ſayes; There 
was a farther Limitation upon the death of Thomas without Iſſue to go | 
to the Daughter, which was a plam affetation of a perpetuity to multi- 
ply Contingencies. It farther appears by the Record, that the Fa- 
thers Will was made the 10 of Eliz. Dorothy the Deviſee for life, 
held it'to the 24, and then ſhe granted and aſlipned the Term 
to William, he under that Grant held it till the 21 of Eliz. and 
then regranted it to his Mother, and dyed ; the Mother held ir 
rill the x of K. James, and then ſhe dyed; the Aſſignees of the 
Mother held ittill 14 Jac. and then and not till then did Thomas, 
the younger Son, ſcrupa Title to that Eftate; and before thar 
time it appears by the Record, there had been fix ſeveral Alie- 
nationsof the Term to Purchaſers, for a valuable Conſiderari- 
on, and the Term renewed for a valuable Fine paid to, the 
Lord. And do we wonder now, that after ſo long an acquieſ- 
cence as from 16 Eliz. to 14 Jacob, and after ſuch ſucceſſive 
Aſſignments and Tranſactions, that the Judges began to lye 
hard upon Thomas, as to his Intereſt in Law, inthe Term, eſpe- 
cially when the Reaſons given in the Reports of the Caſe, were 
legal Inducements to guide their Judgments, of which there 
are none in our Caſe? But then, ne | 

Secondly, At laſt, allowing this Caſe to be as full and direct 
an Authority as is poſſible, and as they would wiſh, that rely 
upon it ; then I ſay ---- —_— 
x, The 


ration error 


C12) 
1. The Reſolution in Child and Balie's Caſe, is a Reſolution 
that never had any Reſolution like it before nor fince, 
2. Itisa Reſolution contradicted by ſome Relſojutions, and 


to ſhew, that that Reſolution has been contraditted, there is --- 


1. The Caſe of Cotton and Heath, which looks very like a 


contrary Reſolution, there isa Term limited to A. for eighteen 
years, the Remainder to B. for life, the Remainder to the firſt 
Iſſue of B. for life, this Contingent upon a Contingent was a]- 
lowed to be good, becauſe it would wear out ina ſhort time. But 

2. Tocomeup morefully and cloſely ro it, and to ſhew you, 
that Iam bound up by the Reſolutions of this Courc, there was 
a fuller and flatter Caſe 21 Cay. 2. in July 1669, berween Wood 


and Saunders. "The Truſt of a long Leaſe is limited and declar- 


ed thus : To the Father for ſixty years, if he lived ſo long ; then 
to the Mother for ſixty years , if ſhe lived fo long ; then 
ro John and his Executors it he ſurvived his Father and Mother ; 
and if he died in their life-time, having Iffue, then to his Iſſue ; 
bur if he dye withour Iflue, living the Father or Mother, then 
the Remainder to Edward in Tail. Fohn did die withour J}flue, 
in the life-time of the Father and Mother, and the queſtion was, 
whether Edward thould take this Remainder after their death, 
and it was Reſolved by my Lord Keeper Bridgeman, being afſi- 
ſted by Judge Twi/den and Judge Rainsford, that the Remain- 
der to Edward was good, for the whole Term had veſted in John, 
if he had ſurvived; Yet the Contingency never hapning, and 
ſo wearing out in the compaſs of two Lives in being, the Re- 
mainder over to Edward might well be limited upon ir. 

Thus we ſee, that the ſame Opinion which Sir Orlando Bridge- 
man held when he wasa Practizer, and drew theſe Conveyan- 
ces upon which the queſtion now ariſeth, remained with him 
when he was the Judge in this Court, and kept the Seals ; and 
by the way, I think itis due to che Memory of ſo great a Man, 
whenever we ſpeak of him, to mention him with great Rever- 
ence and Veneration for his Learning and Integrity. 

0bje&. They will perhaps ſay, Where will you ſtop, if not 
at Child and Balie's Caſe ? 

Anſ. Where ? why every where, where there is any Incon- 
venience, any _ of a perpetuity ; and where-ever you ſtop 
at the limitation of a Fee upon a Fee, there we will ftopin the 
limication of a Term of years. No man ever yet ſaid, a De- 
viſe to a man and his Heirs, and if he die withour Ifſne, living 
B. thento B. is a naughty Remainder, taat is Pells and Browns 
Caſe 

Now the Ultimum quod fit, or the utmolt limitation of a Fee 


upon 


© ERS 


WS 5 os == ASL % \ a 
ae ns s p 
Pang on CLINATY 2 et Ka 26 $7 


( 13 ) 


upon a Fee, is not. yet -plainly determined, but it will be ſoon 
found out, if men {hall ſer their Wirs on work to contrive by 
Contingencies, to do that which the Law has ſo long laboured 
againſt, the thing will make it {elf Evident, where it is Incon- 
yenient, and God forbid, bur that Miſchief ſhould be obviated 
and prevented. "| _ | oo 

I have done with the legal Reaſons of the Caſe : it isfit for us 
here a little ro obſerve the Equitable Reaſonsof it ; and I think 
this Deed is good both in Law and Equity ; And the Equity in 
this Caſe is much ſtronger, and ought to way a man very much 
to incline to the making good this Settlement if he can. For, 

1. It was prudence inthe Earl to take care, that when the 
Honour deſcended upon Henry, a little better ſupport ſhould 
be given to Charles, who was the next Man, and trode upon the 
heels of the Inheritance. | 

2. Though it was always uncertain whether Thomas would 
die withour Iſſue living Henry, yet it was morally certain that 
he would die without Iflue, and ſo the Eſtate and Honour come 
ro the younger Son: for it was with a careful circumſpection al- 
ways provided, that he ſhould not Marry till he ſhould reco- 
ver himſelf into ſuch eftare of body and mind, as might ſuir 
with the honour and dignity of the Family. 

3. Itisa very hard thing for a Son to tell his Father, that the 
proviſion he has made for his younger Brothers is void in Law, 
bur ir is much harder for him to tell him ſoin Chancery. And 
if ſucha proviſion be yoid, it had need be void with a ven- 
gance ; it had need be ſo clearly void that it cught to be a pro- 
digie if it be not ſubmitted to. 

Now where there. is no perpetuity introduced, no cloud 
hanging over the Eſtate but during a Life , which is a com- 
mon poſlibility where there is no inconvenience in the Earth, 
and where the Authorities of this Court concur to make ir 
good ; to ſay all is void, and to ſay it here, I declare it, 1 
know not how to do it.. To run ſo Counter to the Judg- 
ment of that great man, my Lord Keeper Bridgman , who 
both adviled this ſettlement ; and when he was upon his Oath 
in this place decreed it good: I confeſs his Authority is too 


hard for me toreſift, though am aſſiſted by ſuch learned and 


able Judges, and will pay as great a Deference to their Opini- 


ons asany man in the World ſhall. 


If then this ſhall not be void, there is no need for the Mer- 
ger by the Aſſignment or the Recovery to be conſidered in the 
Caſe : For if ſo bethis be agood limitation of the Truſt, and 
they who had notice of it, will palpably break ir, they are 

Dd bound 
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bound by the Rules of Equity to make it good by making 
ſome Reparation. Nay, which is more, if the Heir enter 
upon the Eſtate to defeat the Truſt, that very Eftate doth re- 
main in Equity infe&ted with the Truſt; which was the Caſe 
of my Lord of Thomond; ſo alſo was the Reſolution'iin Fackson 
and Jackson's Caſe : So that to. me the Right appears clear, 
and the Remedy ſeems not to be difficult. Therefore my pre- 
ſent thoughts are, that the Truſt of this- Term was well limi- 
ted to Charles, who ought to have the Truft of the whole Term 
Decreed to him, and an account of the mean profits, for the 
time by paſt, and a recompence made to him from the Duke 
and Marryot for the time to come. But I do not pay: ſo little 
Reverence to the Company I am in, as to run down their ſo- 
lemn Arguments and Opinions upon my prelent Sentiments ; 
and therefore I do ſuſpend the Inrolment of any Decree in this 
Caſe, as yet : but I will give my ſelf ſome time to conſider, 
before 1 rake any final Reſolution, ſeeing the Lords the Judges 
do differ from me in their Opinions. 


De Termino Paſch. anno 34. Car. I. Ro. In 
Cancell. Sabbati 13 die May. 


Howard Verſus Le Duc de Norfolk. 


"His Day was appointed for final Judgment in this cauſe, 
and it being called. | | 
Mr.Serjeant M.moved.My Lord wedepend upon your Lord- 
ſhip in that cauſe for your Opinion. | 
Mr. S. G. My Lord, in the Caſe of Howard againſt the Duke 
of Norfolk, I do not know whether I may have the Liberty 
to move this that I am going to offer, It ſtands now in the 
Paper now for your Lordſhips Judgment, and therefore I 
ſpeak this , that I now offer with great ſubmiſſion, if your 


\ Lordfhip will pleaſe to hear it. If you will pleaſe to allow 


my Lord of Arundel's Counſel the liberty of offering any thing 


further in the Cauſe. Poſflibly it will not become them to: 


_ offer any thing that hath been ſaid, but if they may be permit- 
ted to argue ſome new matter if they can find any, There- 
fore we that are for my Lord of Arundel, defire the liberty of 


having ſome little time tilt Mr. Keck ( who is of my Eards 
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Counſel , but at preſent indiſpofed, and has not yet been 
heard ) can.come, which we hope'will not be long. Wehope 
ic will be"no prejudicg to this Cauſe, which has-had ſo long an 
agitation, to ſtay a few days longer. A Weeks timeſare will 
break no ſquares. m Fs 6970. 

Lord Chancellor, 1 did appoint the firſt Treſdry in'the Term t6 
deliver my Opinion in this Cafe, for I deſire to rid miy'hands 
of it. But Mr. Keck, who was then at the Bar, did pray 
that he might argue it once more for the Defendant,” and my 
Lord Duke of —_ having never been heard by Mr. Keck 
I was willing to hear him. For it was a Cauſe of tmioment 


and difference of Opinions, and'there are fo many Short-hand 


Writers, that nothing can paſs from us here, ' butit is preſent- 
ly made publick, and tho' a Man doth not ſpeak in Print, yet 
what he ſays ſhall be immediately put in Print; therefore be- 
cauſe Mr. Keck defired it,and to juſtify my own Opiniontho* 1 
had appointed the firſt Tueſday in the Term, yet I-gave till 
this day. Ir is but reaſon Mr. Keck ſhould be heard, who has 
not yet argued it, andif any Man can convirice me I am inan 
error, or make it appear to me, that I am miſtaken in the Law, 
in the Opinion I have given, which as yet I ſee ns cauſe in 
the World to change, God forbid, but I ſhould hear them, 
bur on the other fide, this cauſe muſt not everlaſtingly be put 
off, becauſe my Lord Dukes Counſel are not here. There- 
fore I will give you a Weeks time further, but upon this Day 
levennight, come or not come, I will give my Judgtnents in 
the Caule. | OD 

Mr. Serj. 24. If your Lordſhip pleaſes to put it wipon the 
other ſide, unleſs toy ſhew cauſe, then the. Opini6h your 
Lordſhip has given to ſtand. þ IT 

Lord Chancellor, If my Opinion ( which is under the preju- 
dice of being contrary to that of the three Chief Judges) can 
be refuted, I am not aſhamed to retra& any error I may be 
convinced of, but truly at preſent , I ſee no coleur-to re- 
tract it. | 

Mr. Serj, M. We pray then my Lord, that we may have. 
this right done for us, who are for Mr. Howard the Plaintiff, 
that'they on the other fide, will let us know what particular 
points we muſt go upon, for if they come art large, we may 
not perhaps be 6 well provided to ariſwer them. 

Lord Chancellor, 1 ſuppoſe they can ſay nothing to any point, 
but that which is the main point in the Cafe the limitation of 
the remainder of a ſpringing Truſt after the Entail of a Term, 
chat is, to detertnine upon a contingency that expired in the 

ame 
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time of a Life ; a point which was never argued for Mr. How- 

ard at-the Bar, nor ſtirred by. the Counlel. i | 
. Mr. Serj. M.. I'hope we tor Mr. Howard, ſhall be heard to 

| juſtify. your Lord{(hips Opinion, ” a 
Lord Chancellor, What hath"been ſaid here at the Bench on 
both ſides, has been taken. in. Short-hand, and made publick, 
I know,the Counſel on borh ſides hath ſeen it, or will ſce and 
look into it well; and if they can give me any reaſonable ſa- 
risfaCtion that I am;in the wrong, I ſhall eaſily recede from ir. 
But upon any thing yet offered, I am of the ſame mind I was. 
As tothe Learned Judges that aſſiſted me ar the hearing the 
Decree- is mine, and the Oath, that Decree is made upon is 
mine, -theirs is but Learned Advice and Opinion. And there- 
fore if they can ſatisfy my: Conſcience, that they are in the 
right, and I not, well and good; if not, I muſt abide by that 
'Decree-I have made, according to my Conſcience. And I 
will repeat this ro you, I go upon 'heſ”. Heads for my Opini- 
on, and. I' would be glad any body would anſwer them. I ſay 
it is againſt natural Juſtice, to.ſay that a Man who hath no E- 
Rate but what conſiſts in Terms , ſhall be diſabled from ſerr- 
ling his. Eſtate, ſo as to provide for the contingencies in his 
Family., that are in immediate proſpect. I fay it is a com- 
mon Caſe. A Manthart is Telgfor Years, afligns his Term in 
Torr Jebto dan Truſt for himſelf, until ſuch, a Marriage take efte&t, and after 
Fringe _ - -x0 himſelf for Life, to his Wife for Life , with remainder in 
Tail to his Children. Is that. ſpringing Truſt upon the con- 
tingency of the Marriage good or not ? If it be not good, then 
what will become of a great many Marriage ſettlements : If 
it be good, then why not in this Cale as well as that. And I 
would fain know what difference there is between the Caſe as 
it is at the Bar, and if it had been limited thus, If my Lord 
Arundel had ſaid , that if Thomas Die without Iflue, Living 7 
Henry then the Term for 200 Years in Tail ſhould ceaſe, and a 'X 
new Term ſhould ariſe upon the lame Truſt for Charles, that it ; 
ſeems had been well enough; is there any ſenſe in the World 
that can lead a reaſonable Man to conclude why there ſhould 
& 46 © (hot be anew ſpringing Term upon the ſame Truſt. Icannor 
by h — "Tee any reaſon to run this Cale down upon the fingle authority 


of Child and Baylie's.Caſe, which. was ſuch a reſolution, as ne- 
ver had its like before, nor. ſince, but contradicted by ſeveral 
reſolutions as have been cited particularly, Wood and Saunders 
Caſe in'this Court in my Lord Bridemans time. Theſe are” 
the grounds' my preſent apprehenſtons. go upon , bur I will 
hear Mr. Keck, if it may be in any reaſonable time ; and 
To give 
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give the reſpect to the Duke of Norfolk, that he ſhall nor be 
{urprized , tho'. withall , I muſt do Mr. Howard the Juſtice 
char he be not eternally delaid. 


Then the Day ſevennight was appointed, but upon the contink- 
ance of Mr. Kecks illneſs , it was put peremptorily for 
Judgment on the firſt Saturday in the next Term. 


——_—_— 


ſo 


De Termino Trin. Anno Regis Car.II. 34 in Cancel. 
Howard ver. le Duc de Norfolk 


Sabbati 17 Funii. Anno Dom. 1652. 


Mr. Serj. M. Y Lord, we hive nothing to do in that 
Cauſe, but to pray your Judgment. 

Mr. $. G. My Lord we were in great hopes to have had 
other Affiſtances to. day, but it ſeems we are diſappointed of 
them, .Thar which I ſhall humbly offer is but ſhort. We are 
by your ips favour.permitted now to offer ſomething if 
we can; to anſwer thtwbjections which your Lordſhip made, 
and which were the ground of your Opinion. We'didappre- 
hend them to be theſe, that Child and Baylie's Caſe was not the 
ſame with this Caſe, and that the Caſe of Wood and Saunders, is 
the laſt reſolution of this Nature, and will rule thiss We do 
my Lord, humbly with ſubmiſſion offer theſe Reaſons, why 
the firſt Caſe is the ſame with this, and the other difference 
from it. Child and Baylie's Caſe, my Lord, tho' it doth differ 
in ſome Circumſtances, yet it differsin no one that doth imme- 
diately concern the Limitation. For the Circumſtances where - 
in they Differ was the Lengthof the Term, being almoſt Ex- 
pired, the Conveyances over to ſeyeral Purchaſers, and'at the 
end of the Term the reſolution taken. But tho' it differs in 
theſe Circumſtances; yet theſe have no influence upon'the Li- 
mitation or the Conſtruction. of Law upon the Limitation. 
Now the Limitation is the ſame there as it is here, for there it is 
to one for Life, and to his Son during the whole Term, and 
if he die without Iflue during the, Life of his Father and Mo- 
ther,then the remainder over this remainder was ad judged void. 
This is the ſame Caſe with ours, for in the Caſe the firſt remain- 
der actually veſted in William the Son for it was to him and his 
Afigns during the whole Term, and if he die without Iſſue 
Be | _ Tring 
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Living Father andMother,then over. This remainder I ſay was 
adjudged void, he 'was actually ſeized of the whole Intereſt, 
which being veſted in him,could not be deveſted upon the con- 
tingent Limitations over, upon his death without Ifſue living 
Father and Mother. It. is the ſame in our Caſe, the Duke of 
Norfolk hasthe Intereſt of this Eſtate by the Limitation in Tail 
actually veſted in him, and then it cannot be deyeſted by the - 
rule of Child and Baylie's Caſe upon the Contingency of Thomas's 
dying without Iſſue in the Lifeof Henry, which 1s during the 
Lifeof the now Duke of Norfolk. Andin this reſpect the Caſe 
of Wood and Saunders, is notthe ſame. Itisa Limitation to the 
Father and Mother for Life, and for 60 years, if they ſo long 
live, then to John the Son, it Living art the time of the Death 
of Father and Mother, the whole Term. My Lord,this was nor 
a veſting the Eſtate in John the Son, but a Contingent Limi- 
tation, that he ſhould rake or not. If he were Living at the 
time of the Death of Father and Mother, then he ſhouldrake ; 
IF not, he ſhould not:rake. There was no Intereſt veſted in him 
till the Contingency hapned, and ſo the Limitations will be 
different. And that is the Ground that is drawn up inthe De- 
cretal Order of the Cauſe, becauſe this was a'Contingent Li- 
mication to Jobn, and that never hapning, itis all one, as if it had 
never been limited, and amounts, putting the Contingent Li- 
mitation, which never hapned out of the Caſe, tono more than 
a Limitation to, the Father and Mother for Life, the remain- 
derover, which is well enough. This is that 1 have to offer, 
and I humbly ſubmic it to your Lordſhip. 

Mr. Serj.M. And ſo wedo, and pray your Judgment. 

Mr. R. 1 ſee they are preſſing for your Lordſhips Judg- 
: 'ment, and I know not whether it will become me to inter- 
poſe with any thing. | 
Lord Chancellor, Say, ſay, for this is a Cauſe that deſerves 
patience. | 
Mr: R.. No Man my Lord, can have any great encourage- 
ment to add any thing after all the Arguments that have been 
made in this Cauſe, or can hope to offer that which will be 
very material and new, bit I defire to have leave to ſay this 
in By My Lord, there be two Deeds by which this ſertle- 
ment is made, as a proviſion for the ſecond Son of this Fami- 
ly, and the younger Children, and therein ic doth perhaps 
appear, that if the Bulk of the Eftate, and the Honour ſhould 
come to the ſecond Son, then the ſertlEment of this part that 
is made upon the ſecond Son , was intended to come to the 
now Plaintiff, and the younger Children, This is the In- 

rention 


. 


WC 


the Plaintiff can never be good, My Lord, 'I crave leave 40 


limited to 7.S. and the Iflue of his Body, and if F.S. die 


. If a Man limit the Truſt of a Term, -or-a"Term it ſelf toF.S. 


+ + OT 
rention of the two Deeds. By the firſt Deed: the Eſtate of 
Freehold and Inheritanceis limited in Tail. By the ſecond 
Deed the Trult is declared of the Term for 200 Years that 
is limited to Henry, and ſo over. And therein it differs from 
che Cafe of Wood and: Saunders ; For the Truft of the Term doth 
veſt in Henry, till the Contingency happen, bur in Wood and 
Saunders Caſe, there it is limited to the Father and Mother for 
60 Years,if they lived fo long,then to John and his Heirs Males, 
in Caſe he ſurvive his Father and Mother, and the Truſt to be 
aſſigned to him accordingly, and if he die without Iflue in the 
Life of the Father and Mother, then to Edward his Brother. - 
No Man can ſay that ever any thing here did veſt in Joþn ; 
For it was but limited to him after his Father and Mother's 
life, in caſe he furvived them, bur it never veſted in him, and 
fo it differs from this Caſe. For here the Truſt of the Term 
did veſt in the Duke of Norfolk till the Contingency did hap- 
n. ' And as that is the difference berween the two Caſes, 
and I do apprehend it is a difference with great reaſon, from 
Wood and Saunders Caſe, ſo thar which I infer from it 1s this, 
That , where the Truſt of a Term is limited to a Man 
and his Iflue, and his Heirs Males, and that veſted in him , 
if he die without Ifſue , 6r which is much a ftronger 
Caſe , tho* the Contingency be reſtrained within- the coms 
paſs of a life, or of a certain time that. is to wear out in a 
reaſonable diſtance, yet coming after a Limitation in Tail can- 
not carry the remainder over. | For if you once admit it dy- 
ring one life, you muſt admit it during twenty lives, for the 
realon 1s the ſame as to twenty, as it is to one, if they be all 
in Being, and perhaps the reaſon will be the fame as to twen- 
ty lives all in Being,*and for the life of one perſon more. Then mito 
if the Truſt of a Term where it is once veſted in Tail, canJ&-m/tLndvgn 
never be well limited over, tho” reſtrained within the Con- pr Db Gogh | 
tingent diſtance of a reaſonable time. This Eimitation to 


offer your Lordſhip one Caſe or two; fuppoſe that a-Term 
for Years, or the Limitation of the Truſt of a Term for Years 
(.for I think there is the ſame conſtruction made of both) be 


without Iflue within 100 Years (for the purpoſe) or within 
twenty Years , then to go over to F. N. that cannatibe 
apprehended to be good, but void; 4or-there.is.no difference 
between 1000 or 100 or 20 Years, -yet 20.Years ishut a rea- 
ſonable time, and not more in proſpect than one.qr tervlives. 


and 
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and the Ifſue of his Body, and if he die without Ifſue before 21. 
then to go-over to F. N. This a realonable diſtance of time, 
and yet | believe this will not be allowed to be good and well 
limited over. And the reaſon is, where once a Term 15 limi- 
red to a Man and his Ifſue, this in a reaſonable conſtzzwon of 
Law carries the whole Term ( for it was a good while before 
they gained the point of remairiders after lives) and (if after it 
be ſaid,) it he die without Iflue within a 100 Years, or before 
21, that reſtriction will not kelp it as we think. Then where 
is the reaſon or ſenſe that it ſhould be otherwiſe,if he die with- 
out Iflue in the life of another perſon 2 Truly -my Lord, it 
is very hard to find-out a true difference between the Caſes 
where the Reſtriction is, for the life of a certain perſon, and 
where it is upon a certain number of Years. My Lord, I 
would put this Caſe upon Wood and Saunders Caſe, which is 
.the authority that is ſo much preſſed upon us. Suppoſe that 
Caſe had been thus ; to the Father for 60 Years, if he ſo long 
live; to the Mother for 60 Years, if ſhe ſo long live, and 
then inſtead of that Limitation to John, in Caſe he lurvived his 
Father and Mother ; ſuppoſe it had been to the firſt Son of the 
Father and Mother, and the Heirs of his Body, and if ſuch 
firſt Son die without Iflue in the life-time of his Father and 
Mother, then it ſhould go over'to another perſon. Had ir 
then been good ? ſurely no. What is the difference 2 Why 
this, it being to John, in caſe he ſurvived his Father and Mo- 
ther, nothing veſted. But if it had been to the firſt Son, and 
the Heirs of his Body, and they have a Son, there it differs; 
for it is aCtually veſted in him. And there the Limitation 0- 
ver to a ſtranger would not be good, even a&mitting the Caſe 
of Wood and Saunders to be uncontroulable. Another Objetti- 
on your Lordſhip made, was about the neceſſary Limitations 
of the Truſts of Terms by Termers upon Marriage Settle- 
ments to a Mans ſelf, till the Marriage take effect, and then 
to ſuch and ſuch uſes; and the Objection is, why ſhould it 
not be as good a Limitation of the Truſt of a Term, or of a 
Term it FF as well as of an Inheritance. - That will not 
reach our Caſe, therefore I need not lay any thing to it, whe- 
ther it would be ſo or no. But ſuppoſe this Caſe, there be 
two Brothers, the Eldeſt hath no Children, the younger Bro- 
ther hath a Son, and is a going to Marry the Son, but hath . 
- but a ſmall Eſtate to give him. The Elder Brother he has a 
Term for Years, and has a mind to provide for the Son of 
his Younger Brother, and his intended Wite, and he limits 
_the Truſt of his Term thus to the uſe of himſelf, and his Exe- 
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( 21 ) 
cutors till the Marriage be had, -but if he die, or provided he 
die, before the Marriage had without Iflueliving,his Younger, 
Brother, the Father of him that is to be Married, then to the 
uſe of that Son, and ſo on, We do make a great doubt, whe- 
ther the Limitation of the Truſt of the Term there, would be 
good or not, upon the difference of Child and Baylies Caſe, thar 
has been ſo often mentioned in this Cauſe, and was ſo ſo- 
lemnly reſolved. The reſolution of which Caſe, and that al- 
ſo of Wood and Saunders, we ſubmit to your Lordſhips confi- 
deration. As for the intention of the Parries in this ſettle- 
ment, we cannot bur ſay, it was intended as a proviſion, that 
when the Bulk of the Eſtate, and the Honour came to the 
Duke, his Younger Brothers ſhould have an increaſe of their 
Portions. But it is as plain the intent does fail as to all the o- 
ther Younger Children, becauſe the conſtruction ' of Eaw 
will not ſupport it. So that the intent without the Rule of 
Law to maintain it, will ſignify nothing. 

Mr. H. If your Lordſhip will pleaſe to give me leave, I 
think, I may offer ſomething that has not yet been obſerved ; 
We do not trouble your Lordſhip, or our {elves out of a pre- 
ſumption, that we ſhall ſo far prevail, as to alter the Opinion 
your Lordſhip has delivered ; but truly my defign is to offer 
ſome reaſons, why I hope your Lordſhip will be 'pleas'd to 
take ſome further conſideration of the matter. Not, but thar 
I know your Lordſhip did very ſeriouſly deliberate upon it, 
before you delivered your Opinion, and you .have been plea- 
ſed to tell us the reaſons you went upon, and they were two. 
Firſt, upon the Caſe of Wood and Saunders in this Court : And 
Secondly, upoa the natural Reaſon and Juſtice, that a Man 
that has no other Eſfate, but Terms for Years, ſhould have a. 
power to ſettle thole Terms, lo as to provide for the Contin- 
gencies of his Family. That a ſettlement of a Term upon 
Truſtees to himlelf, till the Marriage take effe&t, and then 
over, ſhall be good; this might be reſembled to Pell and 
Browns Caſe, and ſo come within the ſame reaſon. Now m 
Lord, with ſubmiſſion, we have this to offer. This Truſt of 
this Term in our Caſe, was firſt to attend the Inheritance,and 


| that was an Eſtate Tail limited, bur then there is a Contin- 


gency added to this Truſt, to-rhis Truſt of the Term, thar if 
Thomas die without Iflue, living Henry, then to Charles, and 
as it hath been ſaid already, it is very plain this Entail of the 


Term did actually veſt. Then the ſingle firſt Queſtion is, 


whether upon the Contingency hapning, the death of Nuke 
Thomas without Iflue, it ſhall deveſt, and a ſpringing Truft 
Fi ariſe 
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ariſe to the.now- Plaintiff Mt. Charles Howard, It is ſaid there 
was a. joft care taken” for hins, chat was a Younger Son, ſo 
there was, but a like care was taken for the other five, Ber- 
nard, 6c, as well as. for him... Now then the Caſe lies upon 
this doubt, with ſubtmiffion to your Lordſhip, whether this 
can enure by way of a fpringing Traſt by a new Creation. 
We think that cannot be; for here being once an Eſtate Tail 
limited in a Term that was to attend an Eſtate Tail of the In- 
heritance, the Remainder over mult be void in the very Crea« 
tion. My Lord, I have obſerved;ever fince I have had the honor 
to practile at this Bar, and very many particular inſtances mighc 
be given, that when the Judges have been upon the Caſes cal- 
led ro 2dvile, here they would not go beyond, nor think fir 
that the Court would not go beyond, nor think fit that this 
Court ſhould, beyond, the Reſolution in Mannings Cale. And 
they have often ſaid, it that Caſe were now to be adjudged, 
it would receive another kind of Reſolution. The Judges 
gave that Reſolution by way of. Executory deviſe, and now 
I think, ſince that, there have been more Suts in this Court of this 
Nature fince the King's Reſtauration, than were in forty Years 
before. For cunning People will be always finding out Per- 
petuities, and are fond of Limitations tending to Perpetuities, 
not only in Inheritance, but in Terms for Years. After Mans 
nings Caſe,the Conveyancers did contrive thele Truſts of Terms 
for Years to go beyond that Cale. For they ſeemed to argue 
thus, That being good by way of Executory devile, then we 
will declare a Trall, and that the Law has nothing to do with, 
it is a Creature of Equity,. and Governably by Equity. And 
[ have ſeerra Conveyance;of this Nature made by my Lord of 
Leiceſter' ro Marryot and: Weſtern, drawn 1658. Where there was 
the Truſt of a Term limited over after an Eſtate Tail, but that 
was never inſiſted upon to be good, all the Cales being other- 
wiſe. If then it he not good by way of Executory deviſe, it 
cannot be good by way of Limitation of the Truſt of a Term. 
Now in this Cale,certainly it would not be a good Remainder 
by way of Executory devile. For when a 'Termis deviſed toend 
in Tail, no Man will ſay a Remainder of the Term can be limi- 
ted over. As for the Caſe of Wood and Saunders, That, My Lord, 
I conceive had been good by way of Executory devite. A Man 
that hath a. Term, deviſeth it ro his Wite for lite, and if John his 
Son be living at the death of his Wife, then to him in Tail, 
but. if he die without Iflue living, Wite, then to Edward, 
that might be good. For it is a condition precedent as to Jobs, 
and there he muſt ſurvive bis Father and Mother, or he takes 

nothing 
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nothing, but; he dying before them, never yeſted in him at all, 


i ei © by ERT 6. i £614 23>if > wn. 4 © fn | 
and ſo mjght. well veſt.ja Edward. Bur in our Caſe it is void. 


in the Creation, becauſe in the Caſe here before your Lordſhip 
ir did- veſt;; and was to attend _the Inheritance, when the Con- 
ringency, happens: Can. it then.cnure to the Fatboy way of 
ſpringing Truſt? ſurely ng. - In Wood and Swyiders Cale it ne- 


—— 


ier veſted, in our Cale is did eſt, Bur I truſt, My Lord, 
rave leave, to lay.cng word, to: another point in the Caſe, 
and that is the Recowy., - When: Contingent. Remainders in 
Law, intCaſes of Seitlements,.may. be by any act in Law bar- 


red,chis Court I concetve,will not (er them up agen. Nowan. 
this Caſe. before the; Contingency. hapned, when the Eſtate 
Tail of the Inherirance was in my Lord Duke of Norfolk, and 
the Leaſe for 200 Years attendant upon thay Eſtate Tail,then 
doth my Lord Duke ſuffer a common Recovery, which we, 
apprehend hath ſo barred and deſtroyed this Term, that this 
Court will never interpole to ſet it up again. My Lord, that 
which an the, Dukes behalf we now delire is,- that your Loxd- 
ſhip will be pleaſed cotake fome further rime to conſider of it, 
and deliver your Judgment the'next Term. - : L 

Mr, Serj..M. My Lord, I did not expect I muſt confeſs, an 
Argument at this rate, and at this, time ; but your Lordſhip 
in great tenderneſs and favqur, hath given them leave. to do 
it: but after all, under favour ,, what they, {ay is a great mi- 
ſtake of the Caſe. If they had obſerved what was Fa, 'and 
truly applied it, they would have anſwered themſelves. What 
interpretation in luch a Caſe ſhall be made, or not be made, 
is meerly matter of Equity, which upon the circumſtances of 
every Cale is governable by the Circumſtances. I would not 
go afrer their Example to argue, to ſupport, as they haye done 
to overturn the Opinion of the Court that has been delivered. 
But I would offer this to. your Lordſhip, there is a great mi- 
ſake in calling this a Remainder, it is no- ſuch thing as a Re- 
mainder : It is indeed a (pringing Truſt upon a Contingency ; 
Bur pray,myLord,confider, how it ſtands here in Equity before 
your Lordſhip. Here is a noble and great Family, the Heir 
of it under the Viſitation of the Hand of God, which no one 
could remove but God alone, here are a great and numerous 
Iflue to provide for,that proviſion which is made according to 
the Rules of Nature and Juſtice, and it being neceſlary to be 
done , no Man could contrive it better than this ſettlement. 
My Lord, they frighten us with the woxd Perpetuity. Ir is 
true, a Perpetuity cannot be maintained, that is, an Inheri- 
tance not to be aliened or barred, or that can never end, But 
| here 
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here is but the.name of a Perpetuity, and certainly, that muſt 

be a ſtrange and monſtrous Perpetuity, that muſt determine 

within the ſhort ſpace of a Life. A Perpetuity is an Eftate 

that can never be barred. And Littleton hath a Rule, that 

there is-no Eſtate bur can be barred, it all the Perſons concern- 

ed in it joyn. But it is under favour a contradiction, and a 

great one to call this a Perpetuity ; a monſtrous one, I ſay it 

15, where any Man can lee the end of ig, and whereas to the 

circumſtances of the Caſe, the Family &Wld not otherwiſe þe 

well provided for. And whereas Perpetuities are abhorred, 

it is upon the inconvenience, which hinders other proviſions 

in caſe of neceſſity, and it were indeed an inconvenience , 

that every Family ſhould have the misfortunes that were in 

this, and not be able.to. provide ſome fort of remedy for them. 

Some caſes my Lord, have been put by the other fide now, 

which under favour are nothing to the purpoſe, and would 

need no other an{wer than they give themſelves. Bur trul 

I think it is not fit for the advantage of the publick, that after 

A Caſe has been ſo ſolemnly argued,the Counſel ſhould diſpute ' 

the Opinion of the Court. 

My Lord, I would defire to ſay a word in anſwer to ſome 

| things that have been urged. As to the Caſe that Mr. H--ch- 

| --s put, I think it had been good by way of Executory deviſe. 

\þ To one and his Heirs Males,till ſuch an one returns from Rome, 

or the like, had been good, eſpecially where the determination 
Depends but upon the expiring of a ſhort Life. Bur all this is 
but Petitio principit, the lame thing over and over. As for 
Child and Baylies Caſe , there are Keble things, that differ jt 

| from ours. There ir hath a ſemblance of our Caſe, of one 
dying without Iſſue, bur ir'is there upon a Life, and not with- 
in a Life as ours doth. And in our Caſe, my Lord, this Li- 'Y 
mitation to Henry, is a Limitation of a Term attendant upon '| 
an Inheritance, and then it is plainly as it the Limitation of a 
Frechold ERate were to one and the Heirs of his Body, and 
if ſuch an accident happens, the Eſtate to ceaſe, and be to 
another for a 100 Years. And it is in Henyy attendant upon 
the Inheritance ; it ſhould not if Henry had died, gone to his 
Exeecutor but to his Heir. Then as to Charles, here is a con- 
dition that determines the whole Truſt as to Henry, and there 
it begins to be firſt a Limitation of a Term in groſs. He 
that creates a Term attendant upon an Inheritance, may ſe- 
ver it if he will, and if he may ſever it, may he not limit 
it upon a Contingency, that upon ſuch a Contingency it thall 
be ſevered. All conditions are either precedent , or ſubſe, 

| quent F 
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quent. Precedent to create a ſpringing Truſt, and Subſequent 
ro deſtroy the former Eſtate. In Wood and Saunders Caſe , 
obn did not take, but upon the precedent Condition, -but 
Edward took it upon the ſubſequent Condition. In our-Caſe 
this condition is both; 'as' to the deſtroying of the Truft to 
Henry it is a ſubſequent Condition, but as to the creating a 
new Truſt to Charles it is a precedent Condition. My Lord, --.., - > 


. "3.3; 
I muſt not undertake to argue this Caſe, but only 'to ſay a * +... 3 \ 
lictle ro what was {aid on the other fide; we hope it being | ob fie 
_ Upon fo ſhort a Contingency which has now hapned, the Li- ng 


mitation of this Term to the Plaintiff is good, and we pray 
your Judgment for him. 


T HE 


Lord Chancellor's 
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Lord Chancellor, Y Am not ſorry for the Eiberty-that was taken, 
at the Bar to argue this over again, becauſe 
I defired-it ſhould be ſo; for in truth I am not in love with 
my own Opinion, and I have not taken all this time ro conſis 
der of Jour with very great willingneſs to change it,if it were 
poſſibe I have as fair and as juſtihable an opportunity to fol- 
low my own Inclinations (it it be Jawful for a Judge to lay he 
has any ) as I could deſire; for I cannot concur with the three 
Chief Judges, and make a Decree that would be unexcepti- 
onable : But it is my Decree , I muſt be ſaved by my own 
up and muſt not Decree againſt my own Conſcience and 
Reaſon. | 
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It will be good for the” ſatisfaction of the publick in this 
Caſe, to _ notice how far. the Court is agreed in this 
Caſe ;.and then ſee where they differ , and upon what 
grounds they differ; and whether any thing that hath been 
\ {aid be. a ground for the changing this Opinion. The Court 
I | be, eee 7 | | 
| g6r0ne2 I hat in this Qale:t is all one, the Limitation of the Truſt 
i nerf) A" faTerm, or the Limitation of the Eſtate of a Term, all de- 
2-42 £9024, pends upon one; and the. ſame Reaſon. The Court is like- 
En eget es (which I ſhould have ſaid firſt, ro diſpatch ir out 
[>> "==. of theCaſe, that.it may nor trouble the Caſe at all ) that-the 
Surrender of Maryyot to the Duke of Norfolk, and the common 
Recovery ſuffered by the Duke,are of no uſe at all in this Caſe: 
For if this Limitation to Charles be go0d, then 1s that Surrender 
and the Recovery a breach of Truſt, and ought to be ſer. aſide 
in Equity, ſo all the Judges that afiſted at the hearing of this 
Caule agreed ; If the T.imitition be not good, then there was 
no need at all of a Surrender to bar it, nor of the common Re- 
covery to extinguiſh it, 
But then we come to conſider the Limitation , and there it 
agreed all along in point of Law, Thar the meaſures of the F.i- 
mitations of theT'ruſt of a Term,and rhe meaſures of the Limi- 
tationsof the Fſace of a Temn,. 4reall one, and ynfform here, 
and in other Caſes, and there isno difference at Chaticery or at 
Common Eaw, between the Rules of the one and the Rules of 
the other ; what is good in one Caſe, is good in the other. And 
therefore 3 in this Caſe the Court is agreed too, that the Limita-- 
tiong. made ig" Ai Sertlemen/to Blwakll, 8. we all yoid, for 
-— Do t 4 they tend direQly and plainly wo Perpefuities, for they are Lame 
\.,4{ations of Remainders of a Termin groſs after an Eflate Tail in 
ao Term, which commenceth to be a Term in hols, when 
the C Contingencytor Charles happens. *0 | f:- 
- Thus far there is no difference of Opinion: but whether the 
Litkirvtion to Charles, if Thomas die withour Tue, living Henry, 
wheteby the Honour of the'Barldom of Arundel deſcerids upon 
Henry ; I (ay; whether that be void too, is the grear Queſtion 
of this! Caſe wherein we differ in our Opinions.- 
T6 is faid thatiis void tos and yet ( ſever it from the dat 
rity of Child and Bajlie's Cale which I wilt- ſpeak co by and by) I 
would beglad to ſee ſome tolerable Reaſon given why it ſhould 
beſo; for l agree-it-is a Queſtion in Law hereupon a Truſt, as 
ix would be elſewhere upon an Eſtate ; and ſo the Queſtions here, 
are both Queſtions of Law and Equity. It was well ſaid, and 
well allowed by all the Judges, when they did allow the Re- 


mainders 
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mainders of Terms after Eſtates Tail in thoſe Terms to be yoid: 
I ſhall not deviſe a Term to a Man in Tail with Remainders 
over; the: Judges have admirably well reſolved in it, and the 
Law is ſetled (and Matthew Mannings Caſe didnot ſtretch fo far) 
becauſe this would tend to a Perpetuity. z 

Now on the otherſide, I would fain know, when there is a 
Caſe before the Court, where the Limitation doth not tend to 
a Perpetuity, nor incroduceth any viſible Inconvenience, whar 
{ſhould hinder that from being good : For tho'if there be a ten- 
| dency to a Perpertuity,or a vitible Inconvenience, that ſhall be 
void for that reaſon ; yet the bare Limitation of the Remainder 
after an Eſtate Tail, whichdoth not tend to a Perpetuity, that 
is not void. Why ? becaule it is not? I dare not ſay fo ; ſee 
then the Reaſons why it is ſo. The Reaſons that I lie under the 
load of, and cannot ſhake off, are thele. 

The Law doth in many Caſes allow of a future Contingent 
Eſtate to be limited, where it will not allow a preſent Remain- 
der to be limited; and that Rule, well underſtood,goeth through 
the whole Caſe. How do you make that out 2 Thus : If a Man 
have an Eſtate limited to him, his Heirs and Aſſigns for ever, 

which is a Fee-ſimple) but if hedie without Iflue living 7.S. or 
in ſuch a ſhort time then to 7.D. tho' it be impoſſible to limit a 
Remainder of a Fee upon a Fee, yet it 1snot impoflible to limit 
a Contingent Fee upon a Fee.. And they that ſpeak againſt this 
Rule, do endeavour as much as they can to ſet afide the Reſolu- 
rion of Pells and Browns Caſe, which (under favour) was not the 
firſt Caſe that was ſo Relolved; for as1 ſaid before, when [ fiſt: 
delivered my Opinion, itwas reſolved to bea good Limitation, 
19-Eliz, inthe Caſe of Hinde and Lyon, 3 wane 64. which by 
the way is the beſt Book of Reports of the Mter ones that hath 
come out-without Authority. It that be lo,then where a preſent 
Remainderiwili not be allowed, - a Contingent one will. If a 
Leaſe for years come to be limited in Tail,the Law allows not 
a preſent Remainder to be limired thereupon, yet it will allow 
a-future Eftare arifing upon! a Contingency only, and that to 
wear our in a ſhort time. JT 21997 7 gl 

But whattime? and where are the bounds of that Contin- 
gency ? You may limit, it ſeems, upon a Gontingency-to hap- 
penin a life: whatif it be limited,if ſuch a one die without iſhe 
within 21 Years, or 100 Years,'or while Weſtminſter-hall ſtands? 
Where will you ſtop it you do'not ſtop here? I will tell you 
where I will top: I will top where-ever any viſible Inconve- 
niece doth-appear; for the juſt bounds of a Fee-fimple upon a 

J | Fee- 


S # 


Fee-ſimple are not yet determined, but the firſt Inconvenience 
that ariſech upon it will regulate that. 

Firſt of all then, I would fain have any one anſwer me, where 
there is no Inconvenience in this Settlement, no 'Tendency to a 
Perpetuity in this Limitation, and no Rule of Law broken b 
the Conveyance? what ſhould make this veid? And no Man can 
ſay that it doth break any Rule of Law,. unleſs there be a Ten- 
dency to a Perpetuity, or a palpable Inconvenience. Oh, yes, 
Terms are meer Chattels, and are not in confideration of Law 

ſo great as Freeholds, or Inheritances. Theſe are words, and 
but words, there is not any real difference at all, butthe Reaſon 
of Mankind will laugh at it : ſhall not a Man have as much 

' power over his Leaſe, as he has over his Inheritance ? If he have 
not, he ſhall be diſabled ro provide for the Contingencies of his 
ownFamily that are within his view & proſpect, becauſe it is but 
a Leaſe for years, and not an Inheritance or a Freehold. There 
is that abſurdity in ic which is to me inſuperable, nor is the Caſe 
that was put, anſwered in any degree. A Man that hath no F.- 
ſtate but what conliſts in a Leaſe for years, being to Marry his 
Son, ſetled this Leale thus : In Truſt for himſelf in T ail, till the 
Marriage take effect; and if the Marriage take effe& while 
he lives, then in Truſt. for the Married couple ; is this tu- 
ture Limitation to the married couple good or bad? If any 
Man ay it is void, he overthrows I know not how many Mar- 
riage-ſettlements : If he ſay it be good, why is it not a future 
Eſtate inthis Caſe as good as in that, when there is no tenden- 
cy to a Perpetuity, no viſible inconvenience > _ 

All Men are agreed,(and my Lord Chief Juſtice told us par- 
ticularly how) thgg.gþere is a way in which it might be done, 
only they do not Me this way ; and I deſire no better argument. 
in the World to maintain my Opinion, than that ; For, ſays my; 
Lord Chief Juſtice, ſuppole it had not been ſaid thus, if Thomas 
die without Iſſue, living Henry, then over to Charles ; but thus, if 
it happens that Thomas die without Iſſue in the life of Henry,&c. 
then this Term ſhall ceaſe, and there ſhall anew Term ariſe and 
be created to veſt in Charles in Tail, and that had been wonder- 

' ful well, and my Lord of Arundel's intention might have taken 
effeCt for the younger Son. "This is luch afubtilty as would poſe 
the Reaſon of all Mankind : For I would have any Man living 
open my-underſtanding, ſo far, asto give me a tolerable Reaſon 
why there may not be as well anew ſpringing Truſt upon the 
ſame Term to go to Charles, upon that Contingency, as a:new 
ſpringing Leaſe upon the ſame Truft : Forthe latter doth much 

a more 


es. + 
me P, 
£478 

" 7-1 


more tend to a Per petuity thatr the former doth : [ am bold rd 
fay it; | 7 « +03 dS I 4 {2 6 TB 
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Bur lexpe to heafir faid from the Bar, and ichas been ſaid 
often, the Caſe of Child and Balit' is a great Authoriry;! 16 it is. 
But this I have to {ay to ir, firſt; the point reſolved in Child and 
Balie's Caſe was never ſo reſolved before, nor ever-was there 
ſuch a Reſolution ſince. Pells and Browns Caſe was otherwiſe - 
teſolyed,” and has often been" adjudged ſo fince. In the next 
place, I will not rake much pains to diſtinguiſh Child and Balie's 
Caſe from this, tho''the word (Aſſigns) and the grant of the Re. 
mainder bythe Mother, who was' Executrix, are things that 
Rolls lay hold on as Reaſonsfot the Judgment. But I know not 
why I may not with Reverence to the Authority of chat Caſe, 
and the Learning of thoſe that Adjudged ir,take the ſame liber- 
ty as the Judges in Weſtminfter-hall lomerimes do, to deny a Caſe 
Lie ſtands fingle and alone of itſelf. And 1 amof Opinion the 
Reſolution in that Caſe is not Law, tho' there it came to be 
reſolved upon very ſtrange circumftances to ſupport ſuch a Re- 
ſolution; for the Remainder of a Term of ſeventy fix years is 
called inqueſtion when but fifteen years of itremained, and af- 
ter the poſſeſiion had ſhifted hands Gown times, and therefore 
I do not wonder that the Conſideration of Equity ſwayed that 
Caſe. | | 


But I putir upon this point, pray conſider, there is nothing in 
Child and Balie's Caſe that doth'tend to a Perpetnity, nor any 
ching in the Settlement of rhe Eſtate there, that could be called 
an Inconvenience, nor any Rule of Law broken by the Convey- 
ance; bur its ablolutely a Reſolution quia volumus. For it diſa- 
grees with all the other Caſes before and ſince, all which have 
been otherwiſe reſolved ; bur it is a Reſolution, 1 lay, meerl 
becauſe itisa Reſolution. And it isexpreſly contrary to Wood and 
Saunder's Caſe,which no Art or Reaſon can diſtinguiſh from our 
.Caſe or That. For here was that Caſe which was clipt and min- 
ced at the Bar, but never anſwered. Wood and'Saunder's Caſe is 
this. To the Husband for ſixty years, if he lived ſo long ; to the 
Wife for ſixty years, if ſhe lived ſo long ; thenif Jobn be living at 
the time of thedeath of the Father and Mother,then to John; bur 
if hedie without Iflue, living Father or Mother, then to Edward. 
Suppoſe theſe words ( living Father or Mother) had been out of 
the Caſe, and it had been to John, and if hedie without Iſſue, to 
- Edward, will any Man doubt, but then the Remainder over had 
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been void, becauſe it is a limitation alter an Expreſs Entail? How. 

came ir then to be adjudged good ! becauſe ic was a Remainder 

upon a'Contingency,that was to happen during two lives, which 

was bur a ſhort Contingency , and be Law might. yery 
* well expect the hapning of ir? -Now that is This; Caſe, nay - 

ours is much ſtronger ; tor here ir is only during one life, there 

were two. | | EVE - ob 


The' Caſe of Cotton and Heath in Rofls comes up to this ; A 
Rell. abr. tit, Term is deviſed to 4. for eighteen years.z the Remainder to 
Deviſe 612. B, for lite, the Remaiader of the firſt Iſſue Male of B, which 
3s a Contingent Eſtate after a Contingency,, and.yer adjudg- 
ed good, becauſe the happening of the Contingency. was to 
be expected in ſo ſhort a time. Now.that Cale was adjud- 
ged by my Lord Keeper Coventry, Mr, Juſtice Foxes, Mr. Ju- 
ſtice Crooke, and Mr, Juſtice Berkley, as Wood and : Saunder's 
Caſe -was by my Lord Keeper Bridgman, Mr. Juſtice Twiſ- 
den, and Mr. Juſtice Remsford; fo that however I may ſeem 
to be {ingle in my Opinion, baying the misfortune to differ 
from the rhree Learged Judges who aflifted me, yer I take 
my ſelf to be ſupported by ſeven Opinions in theſe two Ca- 
ſes I have cited. | 


If then this be ſo, that here is a Conveyance made which 
breaks no Rules of Law,introduceth no viſible Inconvenience, 
ſavours not of a Perpetuity, tends to no ill Example, why 
this ſhould be void only , becauſe it is a Leale for years, 
there is no ſence in that. | | 4 


Now if Charles Howards Eſtate be good in Law, it is ten 
times better in Equity, For it is worth the conſidering , 
that this Limitation upon this Contingency happening, ( as 
it hath, God be thanked ) was the conſiderate Deſire of 
the Family, the Circumſtances whereof required Conſidera- 
tion, and this Settlement was the reſult of ic, made with 

' the beſt Advice they could procure, and is as prudent a pro. 
viſion as could be made. For the Son now to tell his Fa« 
ther that the: proviſion that he had made for his younger 
Brother is yoid, 1s hard in any Caſe at Law ; but it is much 
harder in Chancery, for there no Conveyance is ever to be 
ſet alide , where it can be ſupported by a reaſonable Cons 
rudhion ; and here muſt be an pats Wk one to oyer 
throw it. 
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'; 1, take :£,4hen, ta be good both-in Lawcand:Equuicy. ; and 
if. cond; alter may; Dpinton;, 1 would; nbt:.be: alhamed: co 
xetract it; 40r 1, amas:other Men aregrand'have my parti- 
alities as: 0her Meri: have; + When all. this:1s done; I 2am 
at the, Bar-deſjted' tozHofider;fusther:of-chiis. Caſe: d.would 


y his owh Faith and Immafii ſ- 
Charge my ow Qonſdence. - 21697 912R0M 07/3 10 9 L 
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' 1 have,made Teyeral Derees: finte I have lad the blohaitr 
to ſi 4di;this place |; which” have beenOrevetſed 2in>and- 
ther place, and yer F.was notralhanitediterafiakd diem hor 
forry when -they, awere;. revered: by Jothans! »Amdbizaſfare 
you , I ſhall not be ſorry if this Decree wiietv do aa 
in this Caſe, be reverſed too; yer I am obliged to pro- 
nounce it, by my Oath and by my Conſcience.. For I 
cannot adjourn a Caſe for difficulty out of an Engliſh Court 
of Equity into the Parliament ; there never was an Ajourn- 
ment Propter Difficultatem , but out of a Court of Eaw where 
the proceedings are in Latin. * The proceedings here upon 
Record are in Engliſh , aud can no way now_ come into 
Parliament, but by way of appeal, to redreſs the Error in 
the Decree. I know I am very likely to err, for I pretend 
| not to be Infallible; but that is a thing I cannot help. 

Upon the whole matter, I am under a Conſtraint, and un- 
der an Obligation which I cannot reſiſt, A Man hehaves 
himſelf very ill in ſuch a place as this, that he needs to 

make Apologies for what he does, I will not do it. I 
muſt Decree for the Plaintiff in this Caſe , and my Decree. 
is this : 


Thar the Plaintiff ſhall enjoy this Barony for the reſidue 
of the Term of two hundred years, the Defendant ſhall 
make him a Conveyance accordingly, becauſe he extinguiſh- 
ed the Truſt in the other, and the Term contrary to both 
Law and Reaſon, by the Merger and Surrender and com- 
mon Recovery. And that the Defendants do account with 
the Plaintiff for the profits of the premiſles by them or any, 
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of them received ſince the Death 6f the ſaid Duke Thomas, 


-and which they:for any iof:them might have” Teceived with- 


out wilful defaulc ; and-that .it:be tefetred 'to Sir Lacon Wil- 


liam Child, Knight;7-oge of | the: Maſters of this Court, to take 


the Taid Accompr, and to-make unto/the Defendants all juſt 
allowances ; and: whart>the [aid Maſter ſhall 'certifie due, 
the aid Defendants are to: pay unto the Plaintiffs , accord- 


ing ito:the Maſter-Report herein. to'be. made. And that the 


Defendants fhalk forchwith''deliver the poſſeſſion of. the Pre- 


miſſes #b-rhe« Plaintiff; :cand-char the Plaintiff ſhall hold and 
enjoy::the'{aid>Baronyoof® Greyſtock'3*-with - the Lands and 
Tentments-thereto. belonging , - for the reſidue of the ſaid 


Term of two hundred years, againſt the Defendants, and 
all claiming by, from, or under them. And it is further 
Ordeidd) and Decreed; that the ſaid Defendants-do Seal and 
Execnte f{uch'a Conveyance of the ſaid Term'to the Plain- 


riff as:the Maſter: ſhall- approve of, in Caſe the parties can- 


nat; agree. the ſame; but the Detendants are not to pay any 
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Die Veneris, 19 Funii, 1685. 


Frer hearing Council two ſeveral daystpon the Petition 

A and Appeal of Charles Howard, Eſq; ſhewing, thar 
4 Þ his Father intended a Provifton for his younger Chil- 
dren, by Deed, made by advice of eminent Council, 

and did ſettle the Barony of Greyſtocke, and other Lands, of 
the value of 500 [. per amum, in Truſtees, in order thereun- 
to; and that after a long Suit in Chancery, wherein the Perti- 
tioner was Plaintiff, againſt his Grace the late Duke of Nor- 
folk, the. Marquels of Dorcheſter, Henry Lord Mowbray, and 
Richard Marriott, Eſq; Defendants, the Cauſe coming to be 
heard before the Lord Chancellor Nottingham, on the 17th of 
June, in the Four and Thirtieth Year of His late Majeſties Reign, 
of Glorious Memory ; who after ſeveral Days hearing, did 
declare his Opinion to be, That the Petitioner had a good 
Title to the Barony of Greyſtocke, and other the Lands in 
neſtion ; and Decreed the Defendants to account to him for 
the Profits thereof by them received after the Death of Tho- 
mas, late Duke of Norfolk ; which Decree was ſigned and en- 
rolled, and the Petitioner actually veſted in the Poſlſeflion of 


the ſaid Mannors and Premiſſes-; and further ſheweth, Thar 


the Defendants, the late Dukeof Norfolk, the Lord Mowbray, 
now Duke of Norfolk, and Richard Marriott, exhibited a Bill 
of Review into the High Court of Chancery, for reyerling the 
ſaid Decree ; to which the Petitioner put in a Plea, and De- 
murer ; which being argued on the 15th of May, in the Five 
and Thirtieth Year of the Reign of our late King, Charles the 
Second, before the Right Honourable the Lord Keeper of the 
Great Seal of England, who after hearing Council on both 
ſides, over-ruled the ſaid Plea and Demurrer, and reverſt the 
Decree aforeſaid ; and ordered a Writ, or Writs of Reſtiuti- 
on, to be directed to the Sheriffs of Cumberland and Weſtmer- 
land, to put the Plainrifts in che Bill of Review, in Poſſeſſion ; 
which accordingly was done, as in the Periction, amongſt other 
things, is ſuggeſted ; and prayed a Reverſal of the laſt Decree; 
as alſo upon the An{wer of the Right Noble Henry Duke of 
Norfolk, Earl Marſhal of England, and Richard Marriot, Eſq; 
purin thereunto. And aiter due Conſideration had of what was 
offered at the Bar by Council on either part thereupon, Ir is 
ordered and adjudged by the Lords Spiritual and Temporal, in 
Parliament aflembled, 'That the ſaid Decree made in the High 


Court of Chancery, onthe 15th of May, in the Five and Thirti- 
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eth Year of the Reign of the late King Charles the Second, of 
Glorious MEntY; in behalf of the late Duke of Norfolk, and 
the now Duke of Norfolk, and Richard Marriott, os be and 


is hereby reverſed ; and that the Decree made in the (aid Court 
of Chancery, on.the 17th of June, in the Four and Thirtieth Year 
of His late Majeſties Reign, -in behalf of Charles Howard, Eſq; 
the now Petitioner, Be, and Is hereby afirmed. LD 


. JOAN BROWNE, Cler. Pail. 
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